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QUESTIONS PRESENTED 


1. Whether an executor may be removed after his 
final account is filed because of delay in obtaining letters 
testamentary ? 


2. Whether an executor whohas a claim against the 
estate for legal services rendered, and money advanced, 
to the decedent as well as for executor's commissions 
may be removed because he has paid himself a portion 
thereof before his account has been approved? 


3. Whether an executor who asserts in his final ac- 
count a claim against the estate he is administering may 


be removed pending consideration of the claim? 


4. Whether an executor whose account is pending, 


and to which no exceptions or objections have been filed, 


may be summarily removed without an evidentiary hear- 


ing? 
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STATEMENT OF CASE 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT: 

I. Appellant Was Guilty of No Delay in Administering 

this Estate Which Would Warrant His Removal as 
Executor Six Months After the eres of His Final 


Account 


A. Delay in Obtaining Letters Testamentary Cannot 
Form the Basis for Removal of an Executor 


B. There Was No Delay in Selling the House 
Distinguishable from the Delay in Corning 


Letters Testamentary 


When Appellant Filed His Account on the Date 
Demanded by the Register of Wills, the Fact that 
It Was Three Months Late Became Immaterial 


Appeliant's Account Contains No Irregularities Which 
Would Warrant Removal of Him as Executor “ 


A. There is Nothing Irregular About the Expenditure 
of $790 for Utilities for Decedent's Residence 


B. Appellant's Oversight in Not Listing in His Final 
Account a Nine- Year-Old Uncollected Judgment 
in the Amount of $171 Does Not susutyes His 
Removal as Executor 9 


An Executor Who Openly Pays to Himself Funds 
on Account of Attorney's Fees and Commissions 
is Not Subject to Removal Therefor 


An Executor Cannot Be Removed on the Basis of 
Unspecified Irregularities in His Account 


The Circumstance That an Executor's Account, 
If Approved, Will Diminish Legacies Furnishes 
No Ground for His Removal . : 


An Executor is Not Subject to Removal] Because He 
Asserts in His Account a Claim of His Own Against 
the Estate 


A. By Listing His Claim Against the Estate in His 
Account, Appellant Followed Approved Practice 


B. An Executor is Not Subject To Removal Because 
He Asserts a "Questionable" Claim Against an 
Estate “ 

Before an Executor Can Be Removed He is Entitled 

to an Evidentiary Hearne on the Chere? Made 

Against Him . : : 
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FOR THE DISTRICT OF COLUMBIA, HOLDING A PROBATE COURT 


BRIEF FOR APPELLANT 
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$ 
t JURISDICTIONAL STATEMENT 


This is an appeal from an order of the United States District 
Court for the District of Columbia, holding a Probate Court, removing 
the appellant as executor of the Estate of Nancy Brown, deceased, and 
appointing the appellee as administrator de bonis non, cum testamento 
annexo of that estate. This Court has jurisdiction under 28 U.S.C. 

§ 1291 (1952). See Collins v. ‘Miller, 91 U.S. App. D.C. 143, 198 F.2d 
948 (1952). | 


2 
STATEMENT OF CASE 


Sometime during 1954 Nancy Brown's doctor recommended that 
she have someone take over the management of her finances since she 
could no longer properly attend to them because of illness and other in- 
firmities (JA 27). On August 13, 1954, Nancy Brown entered into an 
agreement with her attorney, the appellant, Charles Patton Henry, by 
virtue of which the latter undertook :o manage all of her financial af- 


fairs in return for a fee of ten per cent of all funds which he should dis- 


purse’ (JA 11-12). The appellant acted under this agreement with 


Nancy Brown during the remaining five years of her life (JA 27). Dur- 
ing this period he made approximately 400 disbursements, but he defer- 
red collecting any of the fee specified in the agreement (JA 3). 


On May 13, 1955, Mrs. Brown made her will, and in it she named 
appellant as her executor (JA 2). When she died in December of 1959, 
the appellant immediately filed this will with the Probate Court (JA 2). 
The sole significant asset of her estate was a house, which under the 
terms of the will'her executor was to sell in order to satisfy almost a 
score of bequests (JA 9, 28-29). In the months immediately after his 
client's death, the appellant experienced great difficulty in learning the 
names and addresses of her heirs and next of kin (JA 29). While he was 
still in the process of assembling this information, he had an opportun- 
ity, in July of 1960, to make an all-cash sale of the house for $11,000, 
and he then entered into a contract to that effect (JA 2, 9, 28, 29). On 
October 7, 1960, the appellant filed his petition for probate, only to find 
it necessary almost immediately thereafter to amend the petition when 
he learned of the existence of a brother of decedent (JA 2, 8, 28). 
Thereafter, a delay of eight months occurred as a result of difficulties 
in obtaining jurisdiction over the decedent's heirs and next of kin, which 


E It is interesting to observe that the signature of Nancy Brown to this agree- 
ment was witnessed by Mae Mavritte and Marie Kennedy. two of the four legatees 
who petitioned below for appellant's removal as executor (JA 5, 12°. 
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ultimately was accomplished by substituted service through publication 
(JA 8, 28). On July 12, 1961, nineteen months after decedent's death, 
the Probate Court entered an order admitting the will to probate and 
granting letters testamentary to the appellant (JA 2). Two weeks later, 
the appellant presented to the court a petition for authority to sell the 
property in accordance with the contract which he had obtained a year 
earlier (JA 2). On August 21, 1961, the Probate Court signed an order 
ratifying this sale (JA 2). 


The appellant's first and final account as executor became due on 
July 12, 1962. During the months immediately preceding this' date and 
those immediately following it, the appellant was seriously ill and under- 
going constant and time-consuming medical treatment (JA 8-9, 28). As 
a result, he was three and one-half months late in filing this account (JA 
9, 28). 


When the account was filed, the appellant included therein a claim 
of his own against the estate in the amount of $4,039.20, which consisted 
both of his fee for services, computed on the basis of ten per cent of all 
disbursements, and of sums advanced by him for and to the decedent dur- 
ing the time that he functioned as her attorney-in-fact. Contemporaneous- 
ly, he filed a twenty-five page accounting in which he detailed over 400 
separate items of expenditures totaling $16,935.50 which had been made 
by him during the last five years of decedent's life (JA 27, 32). This ac- 
counting also showed that the appellant had disbursed to or on behalf of 
the decedent almost $2,350 more than he had received. 


In his account as executor he claimed a commission of approxi- 
mately $1, doo based upon assets of approximately $10,000 (JA 4). He 
also submitted to the Register of Wills cancelled checks showing that 
during the period covered by his executor's account he had paid to him- 
self $2,325° against his claim for services as attorney-in-fact and as 


t claimed that this amount was $1, 750 (JA 10). However, the Pro- 
bate Court did not trouble to resolve the factual dispute. 
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executor (JA 4). Notations on the checks plainly showed that this was 


their purpose (JA 4). 


On April 2, 1963, over five months after these accounts were sub- 
mitted, the Register of Wills filed a motion seeking removal of appel- 
lant as executor on three specified grounds: (1) "a prolonged and unex- 
plained delay in handling the estate"; (2) "the [executor’s] account con- 
tains irregularities"; and (3) "the executor has approved his own claim 
in the amount of $4,039.20 in spite of the highly questionable nature of 
the claim and the detriment caused the legatees by its allowance" (JA 1). 
In support of this motion the Register of Wills filed a three and one-half 


page unsworn, unsigned factual memorandum (JA 2-5). 


At the same time, the appellee, purporting to act on behalf of four 
of the nineteen legatees named in the will, filed a petition for removal 
of appellant as executor (JA 5-6). Curiously enough, although this peti- 
tion purported to be that of Marie Kennedy, Mae Mavritte, Bessie Jen- 
kins and Rosa Rhodes, it was signed and sworn to only by Marie Kennedy 
(JA 5-7). 


The appellant filed an opposition to the motion of the Register of 
Wills, and a sworn answer to the petition (JA 8-14). The motion and 
petition came on for argument before Judge Pine on April 23, 1963. The 
appellee, acting as attorney for petitioners, made an unsworn opening 
statement (JA 15-22) in which he made a series of factual assertions, 
some of which admittedly had no counterpart in the petition which he had 
filed, and, therefore, were not sworn to by anybody (JA 21). A Deputy 
Register of Wills then made an unsworn statement which also contained 


factual recitations (JA 22-25). 


Counsel for the appellant protested at every stage against this man- 
ner of proceeding (JA 9, 10, 13, 25-26, 31, 32), Specifically, it was in- 
sisted that the proper way to handle this entire matter was by way of ex- 
ceptions and objections to the executor's account, these to be followed 


by an evidentiary hearing. However, at the conclusion of the opening 
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statements by appellee, the Deputy Register of Wills, and appellant's 
counsel, Judge Pine, without receiving any testimony or considering 
any exhibits, declared: "I am of the opinion that sufficient showing has 
been made to warrant, if not to require in the preservation of this es- 
tate, the granting of the motion and the removal of the executor and the 
appointment of a successor. I shall sign an order accordingly. The 
successor will be Mr. Grimes, whom the beneficiaries have requested 
to be appointed" (JA 33-34). Three days later, Judge Pine signed an 
order submitted by the appellee in which it was recited that appellant 
was being removed as executor because it appeared "'to the satisfaction 
of the Court" that he had "failed properly to account for the assets of 
the estate of this decedent" (JA 34). An appeal from this order was 
noted on May 3, 1963 (JA 35). 


STATEMENT OF POINTS 


1. The Probate Court erred when it removed appellant as executor 
on the basis of moot issues related to delay in administering the estate. 


2. nf Probate Court erred when it removed appellant'as executor 


because he allowed decedent's dwelling to be occupied rent-free by a 
caretaker pending completion of its sale, and because he paid himself a 
part of the large claim he had against the estate. 


3. The Probate Court erred when it removed appellant as executor 
because he included in his final account a disputed claim against the es- 
tate. 

4. The Probate Court erred when it removed appellant as executor 


without requiring the submission of specific exceptions and objections to 


his account and without according him an evidentiary hearing. 
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SUMMARY OF ARGUMENT 
I 


The delay which has occurred in administering this estate stem- 


med from difficulties which the executor experienced in obtaining juris- 


diction over the decedent's relatives and from the serious illness of the 
executor at the time his final account was due. Moreover, since the 
major delay which is charged against this appellant took place in connec- 
tion with obtaining his letters testamentary, any issues raised thereby 
became moot when those letters were issued to him without any objection 
being raised either by the Register of Wills or by the decedent's legatees. 
The short delay after the anniversary of appellant's appointment in filing 
his final account as executor was waived when the time for filing was ex- 
tended by the Register of Wills, and the account was filed within the peri- 
od of that extension. 


I 


The final account filed by this appellant contains no irregularities 
which would warrant his removal as executor. He acted well within the 
legitimate exercise of his discretion and judgment as executor when he 
allowed the house of the decedent to be occupied by one of her residuary 
legatees rent-free with all utilities paid, since this was done both because 
a sale of that house was imminent, and because it was located in a sec- 
tion of the city where it would have been perilous to leave it vacant for 


any period of time. 


Although the executor paid himself funds from the estate account 
as an advance against a claim which he had for legal services and on ac~ 
count of his commissions, under the circumstances of this case this con- 
duct would not warrant his removal. This is true because the amount 
paid was far less than the combined total of the claims which he had 
against the estate and of the commissions to which he was entitled. No 
effort was made to conceal these payments. This Court has held that an 


executor is not to be punished simply because he makes an improper and 
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unauthorized advance against his commissions. Doherty v. Stoner, 83 
U.S. App. D.C. 365, 169 F.2d 965 (1948). 


All other "irregularities" asserted against his account were either 
trivial or unspecified. None of them has been found to exist, and even if 
found to exist, none of them, either alone or in combination, could justify 


the drastic action of removal of an executor. 
Til 


The appellant is not subject to removal simply necaase he has a 
claim against the estate of which he is executor. Perkins v. Berger, 79 
U.S. App. D.C. 286, 145 F.2d 856 (1944). He acted properly in including 
that claim in his final account so that it could be approved by the Pro- 
bate Court should there be any objections to it. The claim was supported 
by a detailed accounting and accompanying vouchers, and the claim has 
been neither approved nor disapproved by any tribunal. 


IV 


The procedure by which the appellant's removal as executor of the 


Brown Estdte was accomplished was improper both in its inception and 
in its execution. The Probate Court permitted the removal to be carried 
out by means of motion and petition rather than by means of exceptions 
and objections to the appellant's account as executor. Then; the issues 
raised by the motion and petition were disposed of on the basis of oral 
statements by counsel, despite appellant's insistence upon his right to 
an evidentiary hearing. Brosnan v. Brosnan, 53 App. D.C. 149, 289 F. 
547 (1923). 
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ARGUMENT 
I 


APPELLANT WAS GUILTY OF NO DELAY IN 
ADMINISTERING THIS ESTATE WHICH WOULD 
WARRANT HIS REMOVAL AS EXECUTOR SIX MONTHS 
AFTER THE FILING OF HIS FINAL ACCOUNT 


AFTER THE FiLING Ve SS 


Both in the motion for his removal filed by the Register of Wills 
and in the petition seeking his removal filed by the four legatees, the 
appellant was charged with a prolonged and unexplained delay in handling 
the Brown Estate. Three spheres of delay were relied on: (1) appellant 
did not obtain letters testamentary until nineteen months after Mrs. 
Brown's death; (2) appellant did not complete the sale of the principal 
asset in her estate, her dwelling house, until twenty-one months after 
death; (3) appellant did not file his final account until three and one-half 
months after the anniversary of his appointment. The appellant will take 
up individually each of these assertions of delay, and he will demonstrate 
that none of them would furnish ground for removal of him as executor. 


A. Delay in Obtaining Letters Testamentary Cannot 
Form the Basis for Removal of an Executor. 

It is obvious from a study of the pleadings filed and the arguments 
made in the court below that the nineteen-month delay in obtaining letters 
testamentary is the mainspring of the contention that delay in adminis- 
tering the estate furnishes cause for removing appellant from his office. 
Admittedly, nineteen months did pass between the death of Mrs. Brown 
and the issuance of letters testamentary to appellant. However, in his 
Answer to the Petition for Removal. the appellant stated under oath the 
reason for this delay, namely, great difficulty in obtaining the names and 


addresses of the heirs and next of kin of the decedent and in subjecting 


them to the jurisdiction of the Probate Court. That this difficulty occur- 


red was not denied by either the petitioners or the Register of Wills. 
With the record in this state, his removal as executor on this ground can 


only be sustained if this Court is to hold that under no circumstances 
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may an executor allow nineteen months to pass between the death of the 
decedent and the issuance of letters testamentary while he is endeavor - 
ing to identify and locate heirs at law and next of kin. No authority ex- 
ists for any such arbitrary rule. | 


But eve. if it be admitted for the sake of argument that the appel- 
lant was guilty of the grossest form of delay in obtaining letters testa- 
mentary, the proper and the only time for making an issue of this would 
have been when he obtained his letters testamentary. When the Probate 
Court signed in July of 1961 the order granting letters to the appellant, 
it knew full well that nineteen-months had passed since the déath of the 
decedent. If this were a matter of concern, the Court should have raised 
it at that time. Presumably, unless the Register of Wills was negligent, 
he also was aware of that fact. It would be grossly unfair to say nothing 
then about that tardiness, issue letters testamentary to the appellant, 
permit him to carry out his duties as executor, and then, when he has 
completed those duties, dredge up this delay as a device for Stripping 
him of his office and depriving him of his commissions. Both the Regis- 
ter of Wills and the petitioners are barred by their own laches from 
resurrecting this issue at this eleventh hour in the administration of this 
estate. Stated another way, they have lost this ground because of their 
own "prolonged and unexplained delay" in asserting it. 


B. There Was No Delay in Selling the House Distinguishable 
From the Delay in Obtaining Letters Testamentary. _ 


Letters testamentary were issued to the appellant on July 12, 1961. 
This, therefore, was the first date on which he was ina posit ion to con- 
vey title to the decedent's dwelling house. The record shows that on July 
28, 1961, he filed with the court a petition for authority to sell this dwell- 
ing house (JA 2). This petition was accompanied with a contract which he 
had obtained a year earlier. Less than a month later, the Probate Court 
signed an order finally ratifying the sale of this dwelling house (JA 2). 
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Obviously, the appellant is chargeable with no delay in carrying 
out the sale of the realty once he had obtained his letters testamentary. 
Therefore. the delay which is being charged against the appellant in con- 
nection with this sale is entirely traceable to the delay in obtaining those 
letters. When his letters were issued to the appellant on July 10, 1961, 
the Probate Court, the Register of Wills and the legatees must have known 
that the real property which belonged to the decedent could not have been 
sold prior to that time. Notwithstanding that circumstance, no objection 
was raised by anyone to the issuance of the letters. By failing to object 
to the issuance of those letters in July of 1961, the Probate Court, the 
Register of Wills, and the legatees have estopped themselves from rais- 
ing the point at this late stage. 


During the removal proceedings (if what occurred in the lower 
court on April 23, 1963, can be dignified with such a term), the appellee 
insinuated that the price that was obtained for the house was not a re- 
flection of its true value (JA 18). If this is true, then his grievance is 
less with the executor, and more with the Probate Court judge who signed 


the order confirming the sale, and with the Register of Wills, who in July 


of 1961 raised no objection to the sale, even though he was then informed 


that it was based on a contract executed a year earlier (JA 2). 


It is submitted that all issues raised by the delay between the de- 
cedent's death and the consummation of the sale of the real property, as 
well as all issues relating to the fairness of the price obtained, were for- 
ever foreclosed whenin July of 1961 the Probate Court issued letters 
testamentary to the appellant and then the following month signed an or- 


der confirming that sale (JA 2). 
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C. When Appellant Filed His Account on the Date 
Demanded by the Register of Wills, the Fact That 
It Was Three Months Late Became Immaterial. | 
The final factor of delay relied on by the Register of Wills and 
the petitioning legatees related to the circumstance that appellant's 
first and final account was filed three and one-half months after the 
anniversary of his appointment. This ground is stated by the Register 
of Wills as follows: "The final account in this estate became due in 
July of 1962, and, after numerous letters and demands from the Regis- 
ter of Wills' Office, a final account was filed on October 31, 1962, al- 
most three years after the date of death" (JA 2). As stated by the peti- 
tioners, the allegation went as follows: "That the said Charles Patton 
Henry did not file his first account as executor until he was notified by 
the Register of Wills, by a letter dated October 23, 1962, that proceed- 
ings would be instituted against him unless he filed an account by No- 
vember 2, 1962" (JA 5). | 


The is and simple answer to this is that appellant did file his 
account by November 2, 1962. That it was filed three years after the 
date of death is beside the point. When the Register of Wills did not op- 
pose the granting of letters testamentary to the appellant in July of 1961, 
he must be taken to have known that the first and final account would not 
be filed befpre July of 1962, which would be thirty-one months after the 
decedent's death. This circumstance evidently did not disturb the Regis- 
ter of Wills in 1961, nor did the three month delay in the filing of the ac- 
count lead that office to invoke in July of 1962 Rule 46(b) of the District 
Court, which provides: | 

"If a proper inventory or account is not filed within the pre- 
scribed time, the Register of Wills shall promptly inform 

the Court, who upon a summary hearing shall remove the 

fiduciary and appoint a successor, unless for good cause 

shown the failure is deemed excusable.” (Emphasis added). 
Instead of proceeding against the appellant under the above rule during 
the period between July and November, 1962, the Register of Wills chose 
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to fix November 2 as the final date for filing the account, and it was filed 
by that date. 


Nor can it be argued that the Motion for Removal made by the 
Register of Wills was based on Rule 46(b), since that rule specifies that 
the court shall be "promptly" informed if there is no proper account filed 
within the prescribed time. Once the Register of Wills took it upon him- 
self not to inform the court, but instead to fix a new time (November 2, 
1962) for the filing of the account, all possibility of proceeding against 
the appellant under Rule 46(b) was lost. 


I 


APPELLANT'S ACCOUNT CONTAINS NO 

IRREGULARITIES WHICH WOULD WARRANT 

REMOVAL OF HIM AS EXECUTOR 

The second ground on which the Register of Wills sought to accom- 

plish appellant's removal as executor was stated in his motion as follows: 
"the account contains irregularities". The motion did not specify what 
the irregularities were, and therefore it is necessary to turn to the un- 
sworn, unsigned memorandum which accompanied it for a clue to just 
what the Register of Wills had in mind. It appears that there are five 
"irregularities": (1) between Nancy Brown's death and the consumma- 


tion of the sale of her dwelling, the property was not rented, yet expendi- 


tures were made for electricity, heat and gas in the total amount of $790; 


(2) the account does not include a judgment in the amount of $171.00 which 
was listed as an asset in the Inventory of Money and Debts Due; (3) a 
total of $2,325 was withdrawn by appellant from the estate account be- 
tween October of 1961 and November of 1962 "ton account of attorney's 
fees and commission"; (4) the account contains "other irregularities"; 
and (5) if the account is approved as stated, each of the specific legatees 
will receive only forty per cent of his bequest, and there will be nothing 


for distribution to two residuary legatees under the will. 
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The appellant will take up these "irregularities" seriatim to show 
either that the irregularity does not exist, or that, where it does exist, 
it is not a ground for his removal. 


A. There Is Nothing Irregular About the Expenditure , 
Of $790 for Utilities for Decedent's Residence. 


The appellant's account details the expenditure of approximately 
$790 for utilities for decedent's dwelling house between her death and 
the completion of its sale. There is no question that these payments 
were made wy the appellant for the utilities, and, therefore, the issue 
which is raised by the claim of "irregularity" pertains to the wisdom 
or judgment of the appellant in incurring these expenses. | 


The appellant has given under oath his explanation of this situation: 


"(T]he decedent's house was located at 1514 Que Street, 
N.W., a neighborhood in which it could not be allowed - 
to remain vacant without subjecting it to serious damage 
by vandals, and as a result he made arrangements with 
one . . . Mae Mavritte to occupy the house as a caretaker. 
_. . Mae Mavritte had been the decedent's nurse and com- 
panion from 1954 to the time of her death in 1959 and she 
was the most logical person to select as a caretaker of 
the house until the same could be sold and title conveyed 
to the purchaser. ... Mae Mavritte served as caretaker 
of the house without compensation other than the payment 
of the oil, gas and light bills, as shown in his first and final 
account." (JA 10). 


This sworn explanation has not been challenged by any statement made 


under oath. 


Indeed, appellee himself is chargeable with a very serious lack of 
candor in the phrasing of one of the allegations in his Petition for Re- 
moval. Paragraph 5 of that petition states as follows: 


"That from December, 1959, to October, 1961, the said 
Charles Patton Henry paid out of the estate almost $800 
in oil, gas and light bills attributed to decedent's house, 
almost 9% of the selling price of said house. The times 
of payment indicated that someone was living in the house 
aii that time; yet no rent is reported in his account." 
(JA 5). 
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During the argument before Judge Pine, the effort to generate suspicion 
with respect to the mysterious person who was living in the house and 
using up all of this gas, heat and light was continued: 


"More serious is the question of caretaker. When Mr. 
Henry filed his accounting there were expenditures in- 
dicated for oil, gas and light bills, from the time of de- 
cedent's death until the sale of the house. These were 
on a monthly basis. 


"When he was asked, he at first stated that no one was 
living in the house. When these expenditures were 
pointed out to him he admitted that he did have a care- 
taker in the house taking care of it. 


Ad 
> 


‘we have then someone who was living in this house for 
a year and a half until the sale of this house...." 
(JA 18). 
The most primitive sense of fair play should have prompted appellee to 
disclose to the court that the person who was living in the house as a 


caretaker was his own client, Mae Mavritte, one of the persons on whose 


behalf he purportedly filed the petition for removal of the appellant. Since 


Mae Mavritte was one of the residuary legatees of the estate, it would be 
difficult to think of'a more appropriate person to select as caretaker of 
the house pending consummation of its sale. If the appellee is so out- 
raged by the fact that this occupation was rent-free, then instead of filing 
charges against a fellow member of the bar, he should consider advising 
his client to pay to the Brown Estate the reasonable value of this occu- 
pancy. 

Moreover, even if it is conceded that the appellant exercised poor 
judgment in not seeking to rent this house when its sale was imminent, 
or in deciding that it would be better to pay utilities for someone to live 
in the house rather than to leave it vacant for any period of time, these 
errors in judgment would not constitute grounds for removal of him as 
executor, but would rather be factors to be taken into consideration in 
determining the amount of the commissions which he should receive for 


his services in that capacity. Removal is curative, not punitive. 
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Moreover, the grounds for removal of an executor, as will be developed 
at a later ks in this brief, are specified in detail in approximately one 
dozen provisions of the District of Columbia Code. See Mersch, D.C. 

Probate Practice, §1093. None of these statutes remotely suggests that 


an executor can be removed for an error in judgment. 


B. Appellant's Oversight in Not Listing in His Final 
Account a Nine- Year-Old Uncollected Judgment in. 
The Amount of $171 Does Not Justify His Removal | 
As Executor. 


el 


It is true that in the Inventory of Money and Debts Due to Decedent, 


the appellang listed a judgment in her favor in the amount of $171, and it 


is also true that he neglected to mention this item in his final account. 
However, this oversight is obviously de minimis absent some showing 
that the judgment was either collected or collectible. A minor amend- 
ment of the account would cure the error. Sucha trivial omission cer- 


tainly does not justify his removal as executor. 


C. An Executor Who Openly Pays to Himself Funds on 
Account of Attorney's Fees and Commissions Is — 
Not Subject to Removal Therefor. 

During the five years immediately preceding her death, the appel- 
lant acted as the decedent's attorney-in-fact under an agreement where- 
by he was to receive a 10% fee for all disbursements made. ‘He did not 
collect any of this compensation during her lifetime, with the result that 
this fee remained unpaid at the time of her death. He has filed an ac- 
counting of his services as attorney-in- -fact showing disbursements of 
almost $17,000. This would entitle him to a fee of about $1, 700. The 
estate which he administered after decedent's death amounted to approxi- 
mately $10,000. For his services as executor, the appellant has asked a 
commission of $1,000. 


Although the amount of the disbursements under the attorney- in- 
fact agreement, and the amount of the commissions to which appellant is 
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entitled as executor are being challenged, on the record before this court 
it is impossible for anyone to state that he is not entitled to the total of 
approximately $2,700 which he claims. 


When he filed his account, he also submitted, as is the usual pro- 
cedure, bank statements and cancelled checks. These, the appellee as- 


serted, showed that in the preceding year the appellant had paid to him- 


self on account of these claims a tot2! of $2,325. The issue which arises 
as a result of this action on the part of appellant is not whether this was 


proper, but rather was it so improper as to warrant his removal. 


Appellant's conduct in this respect must be discussed against the 
background of this Court's decision in Doherty v. Stoner, 83 U.S. App. 
D.C. 365, 169 F.2d 965 (1948), which is the only decision in this juris- 
diction discussing’ the situation of an executor who has made payments 
to himself against his commissions. The issue which was before the 
Court is well stated in the following excerpt from the brief filed by the 
appellees in that case: 


"Without submission to the Court or an order authorizing 
himself to do so, [the executor], without the knowledge 
and consent of [those interested under the will], withdrew 
from his special Executor account in the Riggs National 
Bank, allegedly on account of commissions which he 
claimed would ultimately be due to him, the large sum of 
$20,102.50... . Appellant well knew that it would be 
futile to apply to the Court for commissions on account as 
early as four months after his qualification and that there 
was no like‘ihood that the court would consider allowing 
commissions on account within the year after his appoint- 
ment, or at least until after his first account had been filed. 
The fact most damaging against the appellant is that not- 
withstanding he had appropriated $20,102.50, all prior to 
the date of filing his first account . . . he did not report 
these withdrawals so that as a matter of fact his cash on 
hand was not as actually reported, but was deficient by the 
sum of $20,102.50." Brief for Appellees, Doherty v. Stoner, 
No. 9694, pp. 13-14. 


After a full hearing on the merits, Judge McGuire ruled that this 
conduct was improper and ordered the executor to pay to the estate 
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interest on the amount which he had taken from the account. ‘On appeal, 
the executor attempted to justify his conduct on the ground that the 
amount withdrawn did not exceed the maximum commission, which it 
was specified in the will he should receive. 


This Court reaffirmed its earlier holdings that an "executor is not 
entitled to a commission... prior to final settlement of the estate or 
termination of his services.” 83 U.S. App. D.C. at 367. It also held that 
"an executor should not make payments to himself on account of commis- 
sions until he has been authorized by the court to do so." Ibid. 


However, despite this agreement on the impropriety of the execu- 
tor's actiorf, this Court reversed the action of the lower court in taxing 
the executoy with interest on the money which he had withdrawn. 


¢ i 
"Although it was improper for the executor to make the un- 
authorized withdrawals, no damage has resulted either to 

the Fee or to the residuary legatees. ... To require 


this dxecutor to pay interest to the estate on the sums pre- 
_ matufely withdrawn by way of commissions would, there- 

-fore, be nothing more than punishment for an unauthorized 

but harmless act. In the circumstances here disclosed, we 

think such punishment is unjustifiable."" Ibid. 

Admittedly, Doherty v. Stoner differs from the present case in that 
there the executor was given by the will the maximum commission allow- 
able. However, the ruling that an executor is not to be taxed with inter- 
est for an advance withdrawal where the act is improper but: harmless 
is a strong indication that the penalty for unauthorized advances, absent 
unusual circumstances, is not removal of the executor, but a charge of 
interest on the monies so withdrawn. See Wycoff v. O'Neil, 67 A. 32, 72 
N.J. Eq. 880. 


It is submitted, then, that if the court below determines that this 
executor has withdrawn more than the total of what heis entitled to as 
his fee under the attorney-in-fact agreement and what he should be al- 
lowed as executor, then it should charge him with interest on these with- 


drawals. t should not punish him by removing him as executor, thereby 
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declaring a forfeiture of his claim for commissions, and jeopardizing 

his claim for legal fees. It is evident from the Doherty case that the 
payments by this appellant were unauthorized and therefore improper. 
But it is also evident from the Doherty case that this is not serious mis- 
conduct, absent a showing of a concealment of the payments. No ruling 
has been made to the effect that he has withdrawn a nickel more than he 
is entitled to, and no showing of bad faith on his part has been made. 
Therefore, if the executor in Doherty v. Stoner was not required to pay 
interest on an advance in excess of $20,000 on his commissions, it should 
follow a fortiori that on the record before this Court it was improper to 
remove this appellant, who advanced but one -tenth that sum. (It must 
also be remembered that if appellant substantiates his claim, it will mean 
that during the last five years of decedent's life she not only owed him 
$1,693.50 for his services, but over $2,300 which he had loaned to her.) 


It is appropriate again to state that the grounds on which an execu- 


tor may be removed are specified in the statutes of the District of Colum- 
bia. See Mersch, D. C. Probate Practice, § 1093. None of those statutes 
indicates that if an executor pays himself on a claim which he has against 
the estate, or if an executor advances against his commissions, he should 
be removed. Absent statutory authority to remove an executor, the Pro- 
bate Court is without power to do so. Hawley v. Hawley, 72 App. D.C. 
357, 114 F.2d 505 (1940); Perkins v. Berger, 79 U.S. App. D.C, 286, 145 
F.2d 856 (1944). 


D. An Executor Cannot Be Removed on the Basis of 
Unspecified Irregularities in His Account, a 
In addition to the "irregularities" discussed above, the unsworn, 
unsigned memorandum of the Register of Wills states that there are 
"other irregularities" in the account. It is submitted that the court be- 
low could not properly consider this conclusory assertion in passing on 
the question of whether the appellant should be removed as executor. It 


is a factual statement by an unidentified person, who was unsworn and 
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uncross-examined, and it is therefore the rankest form of hearsay. 
Moreover, it does not specify what the "other irregularities" are, and, 
therefore, removal on the basis of such a charge, with its consequent 
impairment of appellant's claim for commissions, would deprive him 


of property without due process of law. 


E. The Circumstance That an Executor's Account, If ! 
Approved, Will Diminish Legacies Furnishes No 
Ground for His Removal. 


In the memorandum which emanated from the Register of Wills' 


Office the following statement appears: 


"{T]f the account as stated were approved by the Court, the 

nineteen legatees under the will would receive less than 

40% of the legacies the testatrix intended to go to them, 

and there would be no residue to distribute to the two re- 

siduary legatees under the will." 

This statement begs the question. If the account is correctly stated. 
then the circumstance that the legatees are disappointed is immaterial. 
The questiop is whether the account is properly stated, and whether ap- 
pellant has any claim against the estate for counsel fees under the attor- 
ney-in-fact agreement, or for advances which he made to the decedent 
under that arrangement. These issues have never been resolved, and, as 
a matter of fact, have been referred to the Auditor of the District Court 
for decision. Until they are determined, removal, which Mersch terms 
a "drastic gction", should not occur. Mersch, D. C. Probate Practice, 

§ 1094. 
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AN EXECUTOR IS NOT SUBJECT TO REMOVAL 
BECAUSE HE ASSERTS IN HIS ACCOUNT A 
CLAIM OF HIS OWN AGAINST THE ESTATE 


A. By Listing His Claim Against the Estate in His 
Account, Appellant Followed Approved Practice. 


There are two sections of the District of Columbia Code which 


pertain directly to claims by a fiduciary against an estate which he is 


administering. Section 18-511 would appear to require an executor to 


execute under oath a statement "that it does not appear from any book 
or writing of his decedent that any part of the said claim hath been dis- 
charged except what (if any) is credited, and that to the best of depon- 
ent's knowledge and belief no part of the said claim hath been discharged 
and no security or satisfaction given for the same except what (if any) is 
credited." It appears that a form in this quaint language can be obtained 
from the office of the Register of Wills. See Mersch, D. C. Probate 
Practice, §1302. Then Section 18-512 provides: "In no case shall an 
executor or administrator be allowed to retain for his own claim against 
the decedent, unless the same be passed by the probate court, and every 
such claim shall stand on an equal footing with other claims of the same 


nature." 


It is obvious that the requirement of §18-511 is a prelude to the 
passing of the claim by the Probate Court pursuant to Section 18-512. 
It also appears that the Probate Court and the Register of Willis have suf- 
fered §18-512 to become obsolete, for as Mersch states, with minor ex- 
ceptions. "there has been no passing of claims by the Court for at least 
a quarter of a century." Mersch, D. C. Probate Practice, 31305. In- 
deed, it appears that in the opinion of the same author, the notation which 
the Register of Wills places on claims, whether by a fiduciary or some 
other creditor, that the claim "will pass when paid" is not true and is not 


worth the paper it is written on. 
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"In the vent of an exception being filed to a fiduciary's 
account, challenging payment of a claim 'passed' by the 
Register of Wills, upon an ex parte showing, as above, . 
the Court, ruling upon the exception, would not be bound 
by the prior action of the Register of Wills in passing the 
claim. 


"The point of these comments is that the practice of pass- 

ing claims in the probate court is obviously quite limited 

in scope, so far as it survives at all; and the vestige that 

remains of the initial practicc . . . has relatively so little 

of the safeguards of the original practice, that the protec- 

tion afforded the fiduciary by the passing of claims, to- 

day, may be less than is commonly supposed."' Mersch, 

D. C. Probate Practice, §1305, pp. 16-17. 

Since neither the Probate Court nor the Register of Wills is follow- 
ing the mandate of § 18-512 with respect to the passing of the claims of 
an executor, it may well be inquired what judge-made and clerk-made 
substitute has been adopted. It appears from a study of the same author- 
ity that the procedure that is to be followed is precisely that which the 
appellant followed in this case, namely, the listing of that claim in the 


fiduciiry's account, so that anyone who questions its validity may do so 


by filing objections and exceptions to that account. 


"Tf the question of the validity of such claim arises upon 
exceptions to the fiduciary's account, the matter comes 
for hearing before the court, with the exceptant and the 
fiduciary taking opposite sides. But there is neither 
statute nor rule which obliges the fiduciary to give notice 
of claim for allowance of such item in an account, although 
such notice may be required in a particular case at the sug- 
ges‘ion of the register of wills." Mersch, D. C. Probate 


Practice, § 1303; see also id at $1304. 


Against this background it is sheer humbug for the Register of 
Wills to Os as he did in his motion for removal of appellant, that 
‘the executor has approved his own claim in the sum of $4,039.20" (JA 
1). The inclusion by the executor of his claim against the estate in a 
finai account obviously does not constitute, under the authority cited 
above, an approval of that claim, and no one ought to know this better 
than the Register of Wills. Additional nonsense appears in the memo- 
randum supporting the motion, where this remarkable statement appears: 
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"Tt would appear that someone other than Mr. Henry should pass on a 
claim of this sort."" As counsel for appellant stated to Judge Pine: "He 
has not intended to approve his own claim, as the motion inthis case 
suggests. He recognizes that... his claim is subject to approval by 
the probate court, and he is ready and willing . . . to have it heard and 
determined by the probate court.” (JA 27). 


B. An Executor Is Not Subject to Removal Because He 
Asserts 2 "Questionable" Claim Against an Estate. 

As of the present time, no exceptions and no objections to the ac- 
count of the appellant have been filed by anyone. Instead, he has been 
removed as executor simply because he has filed a claim for fees and 
advances. This raises the question whether an executor is to be re- 
moved because he has a claim against the estate. One would have thought 
that this question was settled for all time by the decision of this Court in 
Perkins v. Berger, 79 U.S. App. D.C. 286, 145 F.2d 856 (1944). In that 
case, an administratrix asserted claims against the estate which admit- 
tedly were barred by the statute of limitations. The Probate Court or- 
dered the administratrix removed so that a disinterested party could 


pass on the claims. This is the same philosophy which was urged upon 


Judge Pine in this case. As the Deputy Register of Wills stated during 


argument: 


"We would submit, Your Honor, that for the protection of 
the beneficiaries of this estate, some new administrator 
should be appointed who can pass on this claim, and who 
can render a proper account. It is clear that Mr. Henry 
will not do so. This motion was filed on April first of 
this year, and yet no restated account has come to the 
Register of Wills' Office and there has been no change. 
It is apparent that Mr. Henry is holding to his claim; 
since it is an executor's claim, the mechanism of possi- 
ble rejection and requiring a creditor to sue is not avail- 
able. The only way we can see Your Honor, that this can 
be straightened out is by appointment of a new adminis- 
trator.” (JA 24-25). 
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In Perkins v. Berger, this Court reversed the action of the Probate 
Court in removing an executor on precisely the same approach. It 
pointed out that the Probate Court is of limited jurisdiction and has no 
power that is not expressly given to it by the District of Columbia Code. 
Since none of the statutes which contemplate removal of an adminis- 
trator or executor authorizes suchactionwhere he asserts a claim 


against the estate, removal on that basis can never be sustained. 


Therétore, under the authority of Perkins v. Berger, it is obvious 
that the mere fact that the appellant has asserted a claim, even a "ques- 
tionable" (whatever that means) claim, is not a ground for his removal. 
The estate is protected because any person affected can file objections 
and exceptions to the fiduciary's account, and thereby bring the matter 
to issue before the Probate Court, where a full evidentiary hearing can 
be held. 


In the appellant's view of this case, it is inappropriate to go into 
the merits of his claim against the estate both for legal fees and for loans 
made to the decedent. Anyone who reads the transcript in this case can 
see that Judge Pine did not even glance at the twenty-five page, 424 item 
accounting ‘hich appellant filed in support of this claim. Instead, he con- 
tented himself with listenting to unsworn insinuations and innuendoes 
made upon and against the account by a Deputy Register of Wills. Never- 
theless, since the matter was, in a most fragmentary way, presented to 
the Probate Court, the appellant feels that the safest course to follow is 
to make some rebuttal of these charges in this Court. 


Even the appellee seems to recognize that the record does not es- 
tablish that the claim is without merit. In his Memorandum in Opposi- 
tion to Motion for Summary Reversal, he makes the following interesting 


statement: { 


"Admittedly, there is no agreement that the appellant has 
overstated his claim against the estate, or that the appel- 
lant owed the estate any given amount." Id. at p. 4. 
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The appellant respectfully submits that before he is removed as executor 
for allegedly overstating a claim against the estate, there ought to be 
"agreement" on this matter; indeed, there ought to be a specific finding 
of fact to that effect. 


The first "question" with respect to the attorney-in-fact account is 
stated in the memorandum of the Register of Wills as follows: 


"The funds that were to be administered by Mr. Henry, pur- 
suant to the contract of August 13, 1954, were derived 
from the sale of a parcel of real property which the de- 
cedent had inherited from her sister. ... According to 
Mr. Henry's statement, $11,000.00 was received from the 
property . . . from which was deducted the initial deposit 
of $1,000.00 made by the purchaser and the other items, 
totaling $657.21, deducted by the Title Company, leaving 
$9,348.25, which is the amount of the initial deposit made 
on August 13, 1954 to the account. ... There is no evi- 
dence that the initial deposit of $1,000.00 ever was deposited 
in said bank account by Mr. Henry; yet he has included the 
$1,000.00, as well as the $657.21 deducted by the Title Com- 
pany in the figure upon which he is claiming 10% of disburse- 
ments." (JA 3). 


In other words, the Register of Wills is contending that it is possible that 


these two items, totaling $1,657.21, would not qualify as "disbursements" 
under the agreement between the decedent and the appellant, and that 
therefore the claim of Mr. Henry for a fee on these disbursements is in- 
flated to the extent of $165.72. The short answer to this is that this mat- 
ter should be presented to the Probate Court by way of objections and ex- 
ceptions to that portion of the account. That court can then rule on the 
question of whether this portion of the money is subject to the 10% fee. 


No one has ever passed on this question. 


The long answer to this objection, for those who are inclined to pur- 
sue the matter further, is that this amount is subject to the 10% charge. 
Much the same question was presented in another aspect of the case of 
Doherty v. Stoner, 83 U.S. App. D.C. 365, 169 F.2d 965 (1948): 
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"Pursuant to an order of Court, the executor sold Mrs. 
Buchholz’ real estate free of all liens. He realized 
$208,412.53 out of which it was necessary to pay lien 
debtd, taxes, brokers' fees and title charges, aggre- | 
gating $66,202.05. In accordance with a practice pre- 
vailing in the District of Columbia, settlement after _ 
the sale is handled by a title insurance company which 
received the purchase price, paid therefrom the debts 
and charges, and then turned over to the executor the | 
net sum of $142,210.48. 


"The executor claimed a commission of 10% of the gros 
sale price of $208,412.53. The excepting residuary 
lega ees maintained that he was entitled only to 10% of 
the 1et sum of $142,210.48, as he had not actually re-: 
ceived the larger amount and had not actually disbursed 
the money deducted and paid out by the title insurance 
company. ... The District Court's judgment upheld : 
the ape of the legatees."" Id at 366. 


This Court termed the ruling of the District Court "unrealistic". 


"The estate owed the mortgage debts and was liable for 

the taxes and the charges connected with the sales. _ 

Whether the executor or his agent wrote checks for the 

sums required to be paid at closing was immaterial. | 

The argument to the contrary seems to us to be unrea- 

listic.'’ Ibid. 

The second item which the Register of Wills, in his unsigned, un- 
sworn statement, termed "highly questionable" was the inclusion of the 
following items as a basis for computing the 10% fee. 

"TA] payment of $550.00, a 5% fee allegedly paid to Mr, 

Henry for negotiating the sale of the real estate; 

$2,000.00 as a 'loan' to Mr. Henry and Marie T. Farr 

[which the Register of Wills neglected to point out to 

the Court had been repaid with interest during the life- 

time of the decedent]; other unexplained items totaling 


$155.00; and all the amounts payable to the decedent 
herself." (JA 3). 


Note should be taken that the Register of Wills is simply saying that 
these sums should not be included in computing the appellant's fee for 
his services. This is a question of law which is still pending before the 


court below and which turns on a construction of the agreement between 
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Nancy Brown and the appellant. It is questions such as these that the 


Probate Court resolves when "passing" a fiduciary's claim. 


The Register of Wills goes on to say: "The statement shows that 
$10,756.08 came into Mr. Henry's hands pursuant to the contract, and 


on its face, a fee, which was to be 10% of disbursements, in the sum of 


$1,693.55 appears to be improper." (JA 3). This assertion overlooks 
the fact that under the agreement the fee is payable not on receipts, but 
on disbursements, which totaled $16,935.50. 


The final item which is questioned in the account is stated as fol- 

lows: 
"Finally, although the statement does not show it, cancelled 

checks indicate that payments in the amount of $3,000.00, 

for tinvestment' were made by Mr. Henry in 1954 and 1955 

from the decedent's funds, although there is no record of 

such funds ever having been paid back to the decedent." (JA 

3-4). 
The statement that there is no record that this money was paid back to 
the decedent is simply not true. The accounting shows that not only did 
the appellant pay back to the decedent or pay out on her behalf all of the 
money which he received from the sale of her house, but that he actually 
loaned to her several thousand dollars during her lifetime. These loans, 
coupled with the $1,700 fee for services make up his $4,039.20 claim 


against the estate. 


The items recited above were the only ones mentioned by the Regis- 
ter of Wills in attacking the attorney-in-fact account. They reveal noth- 
ing more than a dispute between his office and the appellant as to the ba- 
sis for computing his fee. The Register of Wills seems, ina dim sort 
of way, to recognize this because he simply says that these are “highly 
questionable" matters. If they are questionable, then let them be ques- 
tioned by a hearing on the merits before the Probate Court, and let the 
matter be resolved once and for all. Certainly, this thin showing did not 
warrant the Register of Wills in publicly branding appellant's claim as 
"possibly fraudulent” (JA 4), and he ought to be ashamed of himself for 


having done so. 
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IV 


BEFORE AN EXECUTOR CAN BE REMOVED HE IS ENTITLED TO 
AN EVIDENTIARY HEARING ON THE CHARGES MADE AGAINST HIM 


Quite apart from the question of whether the appellant should be 
removed as executor of the estate, the procedure by which his removal 
was accomplished cannot commend itself to anyone who is devoted to 
the concept, basic to our legal system, that one who is charged with mis- 
conduct is entitled to have a hearing onthe matter. Five months after 
the appellant filed his account, the Register of Wills filed an unsworn 
motion and an unsigned and unsworn supporting factual memorandum 
seeking his removal as executor. On the same date the appellee filed, 
purportedly on behalf of four beneficiaries under the will, a: petition seek- 
ing the same relief. This petition was neither signed nor sworn to by 
three of the persons on whose behalf it was presumably made. The ap- 
pellant filed a sworn answer to the Petition for Removal in which he 
summarized his defenses to the various charges made against him. None 
of the facts stated in that answer have been attacked by anyone who was 

speaking under oath. Moreover, both in this Answer and in his Opposi- 
tion to the Motion of the Register of Wills, the appellant took the position 
that the proper method for raising these matters was by the filing of ob- 
jections and exceptions to his account, which would then be followed by a 
hearing on the issues raised by his answer to those objections and excep- 
tions. 


The'motion of the Register of Wills and the petition filed by appel- 
lee were orally argued in the lower court on April 23, 1963, No affidavits 
were lodged with the court. No witnesses testified. No documentary evi- 
dence wag introduced. There is nothing to indicate that the judge exam- 
ined either the appellant's account as executor or the very detailed ac- 


pela, nail with cancelled checks, he made of his actions as 


attorney -in-fact for the decedent. No one said anything before Judge 

Pine which was under oath. No one was cross-examined. There is noth- 
ing to indicate that any of the petitioners was even in court. The entire 
matter was handled by way of oral argument by counsel for the respective 
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parties. As a matter of fact, the appellee was permitted during the 
course of the oral argument to make a new charge against the appellant 
based upon facts which allegedly had come to his attention the evening 
before the argument. 


"T would like now to mention briefly two claims that the 
estate may have against Mr. Henry. One relates to an 
obligation that was owed by one of the beneficiaries to 
the decedent, in an amount of $1,700. ... Ido not know 
if this claim is true. I have not had time to look into it, 
Your Honor. But certainly an independent administrator 
should look into it and should pass on such a plan. I only 
learned about this potential claim of $1,700 yesterday, 
and I apologize for not having it in the petition. I could 
not have. But part of the reason for that is not my fault, 
but that of Mr. Henry.” (JA 21). 


Counsel for appellant vigorously protested against the use of this 


type of procedure as a means for removing an executor. 


"[Ojur position is that appropriate procedure requires 


the filing of specific objections and exceptions to the ac- 
count so that the executor may answer and have a hearing 
and determination of the issues made by the specific ob- 
jections and exceptions to his account, and his answers to 
those objections and exceptions. 


"Our position is that the executor cannot be removed sum- 
marily just because someone charges that his account con- 
tains irregularities. 


"Your Honor, this point is best illustrated this morning by 
the last point that Mr. Grimes made, He said something 
about some claim of the estate against one of the petition- 
ers. ... of some $1,750. I had never heard of that until 
he mentioned it to Your Honor, and he said to Your Honor 
that he didn't hear about it until yesterday. Now. obviously 
I am not prepared to answer that one.” (JA 25-28). 


"(T}here is only one way to get at this in a judicial manner, 
which is by the filing of regular objections or specific ob- 
jections and exceptions, so that Mr, Henry can answer 
these objections and exceptions and have a hearing on the 
issues made by those exceptions and his answers. and de - 


termination by the court." (JA 31). 


29 


"(Certainly he cannot be removed summarily without 

regular notice and hearing on issues made. .. .” (JA 32). 

At the conclusion of the statements by counsel, no findings of fact 
or conclusions of law were made by the lower court, and on the state of 
the record at that time, none could have been made. Indeed, the lower 
court implicitly declined to make findings by stating simply at the con- 
clusion of the hearing: "I am of the opinion that sufficient showing has 
been made to warrant, if not to require, in the preservation of this es- 
tate, the granting of the motion and the removal of the executor and the 
appointment of a successor." (JA 33-34). | 


In urging that the lower court's summary removal of appellant as 


executor was improper, principal reliance is placed on this Court's de- 
cision in Brosnan v. Brosnan, 53 App. D.C. 149, 289 F. 547 (1923). In 
that case a petition for removal of an administrator charged that he was 
concealing assets. The administrator filed an answer under oath deny- 
ing the charge. When the petition came on for hearing before the court, 
the trial judge ‘without the introduction of any testimony whatever upon 
either side’’ removed the administrator "in view of the controversy which 
has arisen.’ The administrator appealed on the ground that “the court 
erred in removing him without requiring the petitioners to produce testi- 
mony in support of their petition, and without granting him a hearing and 
affording him an opportunity to introduce testimony in his defense.” The 
action of the lower court in summarily removing the administrator was 
reversed on appeal. 
"In the instant case the court heard no testimony, but acted 

on the assumption that the mere existence of the contro- 

versy was sufficient to justify the removal of the adminis- 

trator. In effect, therefore, the administrator was removed, 

not because he had in fact concealed assets of the estate, 

but because the other heirs charged him with doing so. This 

action under the circumstances was arbitrary, and if follow- 

ed as a precedent it would establish a very uncertain tenure 

of office for administrators. It is, of course, well known 

that disputes frequently arise in practice over the inventories 

and accounts of administrators, but the mere existence of 


such a dispute cannot serve as a ground for removing an ad- 
ministrator without trial." 53 App. D.C. 152. 
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"In the present case, the administrator, if guilty of the 
charges made against him, should undoubtedly be re- 
moved; but he is entitled to his day in court — in other 
words to a trial upon the evidence — and at such a trial 
the petition is to be regarded as a pleading only, and 
not as evidence." Id at 152-153. 


It should be obvious to anyone who studies the remarks of Judge 
Pine at the conclusion of the oral argument on the motion and petition 
for removal that he completely misconceived his function and operated 


on the assumption that since a serious controversy had arisen among 


the Register of Wills, the legatees under the will and the executor, the 


best thing for all concerned was the removal of appellant, and the ap- 
pointment of a successor. It may be that the law would be in a better 
state if it permitted the removal of an executor at any time when it ap- 
pears to the Probate Court, in the sound exercise of its discretion, a 
desirable thing. However, it is just as clear that the law in this juris- 
diction does not permit this. The Probate Court has repeatedly been 
held to have the power to remove an executor only on the grounds speci- 
fied in the statutes which dot the District of Columbia Code. Hawley v. 
Hawley, 72 App. D.C. 357, 114 F.2d 505 (1940); Perkins v. Berger, 79 
U.S. App. D.C. 286, 145 F.2d 856 (1944); Mersch, D. C. Probate Practice, 
§§ 1091, 1093. 


The record in this case points up the evils which flow from such 
a slapdash procedure. Both the Register of Wills and the appeilee hurled 
charges against appellant during the "hearing" before Judge Pine which 
were absolutely untrue. 
Mr. Welch, speaking on behalf of the Register of Willis, declared: 
"One of the next payments shown is a $2,000 loan to Mr. 


Henry and to one Mary T. Farr; the loan was supposed 
to be at six percent. There is showing that the loan was 


repaid, but no showing that any interest was ever paid. 

_..' (JA 23) (Emphasis added). 
When a court official takes it upon himself to labela claim by an attor- 
ney as "possibly fraudulent”, the least he ought to do is read the claim. 
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On page one of the attorney-in-fact account, the following entry appears: 
"Installment note of Marie T. Farr et al., dated 9/20/54, in the amount 
of $2,000.00plus 6% - amount of note: $2,000.00; accrued interest: 
$175.56" (Efnphasis added). The entry goes on to show that the note was 
satisfied on July 26, 1956 by a payment of $2,175.56. There is no excuse 
for misstaten-ents of this kind from this source in this type of proceed- 
ing. | 

The at aes paid no more attention to the accounting than did the 
Register of Wills. As was set forth above, during oral argument he 
sprung a new charge of malfeasance upon the appellant concerning a 
claim the estate might have against one of his clients (JA 21). It de- 
veloped that.the one involved was Mae Mavritte, and that the claim was 
based on a note she owed the decedent (JA 31). With respect to this, 
appellee told Judge Pine: "In his accounting, or for the period during 
which he was attorney-in-fact for the decedent, this item does not show 
up in any way. He gave a receipt for this item to this beneficiary marked 


"paid in ue " (JA 21). 


The fact of the matter is that on page one of the accounting the 
following entry appears: ‘Installment note of Mae Mavritte et al., dated 
10/6/54, in the amount of $1,146.60 for money received from decedent's 
joint account with her at the Munsey Trust Company: - amount of prin- 
cipal $1,146.60; interest collected: $121.22." The account then shows 
as an assettreceived the sum of $1,267.82. (See JA 31). | 


It is fuomittea that this Court should expressly eaoprore the en- 
tire procedure followed below. It should rule that the proper way to 
raise the issues tendered to the Probate Court by the Register of Wills 
and the disappointed legatees was not by a motion and petition for re- 
moval, but rather by the filing of specific objections and exceptions to 
the appellant's final account as executor. Mersch, D. C. Probate Prac- 
tice, § 1303. 


More, importantly, the Court should rule that no executor can be 


summarily removed; that there must be a full trial on the issues raised 
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by those who seek his removal, that he must be given an opportunity to 


testify, and to cross-examine those who are making the charges against 


him. In so ruling, this Court will be doing nothing more than recogniz- 


ing that one of the most important attributes of our entire legal system 
is this right to a hearing. 

"It is elementary also in our system of law that adjudi- 
catory action cannot be validly taken by any tribunal, 
whether judicial or administrative, except upon a hear- 
ing wherein each party shall have opportunity to know 
of the claims of his opponent, to hear the evidence in- 
troduced against him, to cross-examine the witnesses, 
to introduce evidence in his own behalf, and to make 
argument. This is a requirement of the due process 
clause of the Fifth Amendment of the Constitution." 


Philadelphia Co. v. S.E.C., 84 U.S. App. D.C. 73, 82, 
175 F.2d 808 (1948). 


CONCLUSION 


For the reasons stated above, the order of the Probate Court re- 
moving this appellant as executor of the Estate of Nancy Brown, de- 
ceased, should be reversed. 


Respectfully submitted, 
ARTHUR J. HILLAND 
FERDINAND J. MACK 


JAMES E, HOGAN 


410 Shoreham Building, 
Washington, D. C., 20005 


Attorneys for Appellant. 
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JOINT APPENDIX 


[Rec'd April 2, 1963] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding A Probate Court 


In Re: 

ESTATE OF Administration No. 101,687 

NANCY BROWN, 
Deceased 

MOTION FOR REMOVAL OF EXECUTOR AND 

APPOINTMENT OF ADMINISTRATOR DE BON- 

IS NON, CUM TESTAMENTO ANNEXO 

Comes now the Register of Wills for the District of Columbia 
and moves the Court to remove Charles Patton Henry as the executor 
in the above captioned estate and to appoint a successor on the grounds 
that there has been a prolonged and unexplained delay in handling the 
estate; that the account contains irregularities and that the executor 
has approved his own claim in the sum of $4,039.20 in spite of the 
highly questionable nature of the claim and the detriment caused the 
legatees by its allowance. : 


/s/ Theodore C. Cogswell 
Register of Wills, 
Clerk of the Probate Court 


[Rec'd April 2, 1963] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUP- 

PORT OF MOTION TO REMOVE EXECUTOR AND FOR 

THE APPOINTMENT OF AN ADMINISTRATOR D.B.N., 

C.T.A. 

The records iin this case show that the decedent died, testate, 
on December 3, 1959. The will was filed on December 8, 1959 and 
the witnesses proved their signatures on the will in September of 1960. 
Petition for probate of the will was filed on October 7, 1960 and on 
December 8, 1960, an amended petition for probate of the will was filed, 
a year after decedent's death. On July 10, 1961, nineteen months after 
decedent's death, a Court Order was obtained admitting the will to pro- 
bate and granting letters testamentary to the named executor, Charles 
Patton Henry. There appears to have been no excuse for the delay of 
nineteen months after the death of decedent in obtaining probate. 

Petition to sell real estate, the principal asset in the estate, was 
submitted to the Court on July 28, 1961, accompanied by a contract 
dated July 26, 1960, one year previous. On August 21, 1961 Court Order 
was Signed finally ratifying sale of the realty. The final account in 
this estate became due in July of 1962 and, after numerous letters and 
demands from the Register of Wills' Office, a final account was filed 
on October 31, 1962, almost three years after the date of death. 

The petition'for the probate herein listed the debts of the decedent 
as "not exceeding $3,000.00", but on the same day the final account was 
filed, Mr. Henry, the executor, probated a claim for $4,039.20 for 
money alleged to have been advanced to the decedent by Mr. Henry 
pursuant to a contract dated August 13, 1954. The contract allegedly 
was entered into because of the advanced age of the decedent and pro- 
vided in general that Mr. Henry was to collect and preserve the assets 
of the decedent, and pay sums to her periodically for her maintenance 
and pay certain of her expenses. The contract provided that he was to 
be compensated by receiving a fee equal to ten percent (10%) of all funds 
disbursed for the decedent. A statement was filed herein by Mr. Henry 
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purporting to show that he was entitled to reimbursement of the 


amount of his probated claim for $4,039.20, which amount included 

the sum of $1,693.55 claimed as a fee of 10% of disbursements. Check- 
books, bank statements and cancelled checks were submitted in support 
of his probated claim. An audit by the accounting division of the Register 
of Wills' Office indicates that there is a serious question as to the amount 
advanced by Mr. Henry, if, indeed, any was in fact advanced. The funds 
that were to be administered by Mr. Henry, pursuant to the contract 

of August 13, 1954, were derived from the sale of a parcel of real pro- 
perty which the decedent had inherited from her sister, Mary ‘A. Kent. 
According to Mr. Henry's statement, $11,000.00 was received) from the 
property, plus a water rent adjustment of $5.46, making a total of 
$11,005.46, from which was deducted the initial deposit of $1,000.00 
made by the purchaser and the other items, totaling $657.21, deducted 
by the Title Company, leaving $9,348.25, which is the amount of the 
initial deposit made on August 13, 1954 to the account of "Mr. Chas. 
Patton Henry, Atty-in-Fact for Nancy Brown" at the Hamilton National 
Bank (now The National Bank of Washington). There is no evidence 
that the initial deposit of $1,000.00 ever was deposited in said bank 
account by Mr. Henry; yet he has included the $1,000.00, as well as the 
$657.21 deducted by the Title Company in the figure upon which he is 
claiming 10% of disbursements. Other highly questionable items were 
also included as a basis for computing this fee, such as a payment of 
$550.00, a 5% fee allegedly paid to Mr. Henry for negotiating the sale 
of the real estate; $2,000.00 as a "loan" to Mr. Henry and Marie T. 
Farr; other unexplained items totaling $155.00; and all the amounts 
payable to the decedent herself. The statement shows that $10,756.08 
came into Mr. Henry's hands pursuant to the contract, and on its face, 
a fee, which was to be 10% of disbursements, in the sum of $1,693.55, 
appears to be improper. Finally, although the statement does not show 
it, cancelled checks indicate that payments in the amount of $3,000.00, 
for "investment", were made to Mr. Henry in 1954 and 1955 from the 


decedent's funds, although there is no record of such funds ever having 
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been paid back to the decedent. It would appear that someone other 
than Mr. Henry should pass on a claim of this sort. 

The account filed by Mr. Henry as executor presents further 
problems. The delay in probating the will and filing the account re- 


mains unexplained, but during the lengthy period from the date of death 


until the sale of decedent's residence the principal asset of the estate, 
some $790.00 was expended for electricity, heat and gas for said realty, 
although Mr. Henry states that the property was not rented and produced 
no income for the estate. It is to be noted that the contract for the sale 
of the realty was dated July 26, 1960, but the Court Order approving the 
sale was not signed until August 21, 1961. The executor's account does 
not include a judgment listed as an asset in the petition and the Inventory 
of Money and Debts as being $171.00, plus interest from January 24, 
1955. Finally, although the account shows payment of a 10% commission 
of $999.44 to Mr. Henry as executor, the checkbooks, bank statements 
and cancelled checks show that the sum of $2,325.00 has been withdrawn 
from the estate account under the heading of "on account of attorney's 
fee and commission", withdrawals having begun on October 24, 1961, 
and continued until November 30, 1962. The account contains other ir- 
regularities and if the account as stated were approved by the Court, 
the nineteen legatees under the will would receive less than 40% of the 
legacies the testatrix intended to go to them, and there would be no resi- 
due to distribute to the two residuary legatees under the will. Strenuous 
objections to the administration of this estate by the executor and his 
proposal to distribute only approximately 40% in total payment of their 
legacies, due to the allowance of this possibly fraudulent claim, have 
been filed with this office, both by letter and telephone, by or on behalf of 
the legatees. 

It is submitted that in these circumstances, where there has been 
a prolonged delay in the proceedings, where there are irregularities in 
the account, and where the executor has approved a claim made by him- 
self, which rests on questionable grounds, that the executor should be 
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removed and an administrator d.b.n., c.t.a., should be appointed in his 
place and stead, with directions to recover the assets and file a proper 
accounting and distribution. 

This office therefore request the immediate removal of the execut- 
or and that his surety bond as such, in the amount of $10,000.00, remain 
in full force and effect. | 
[Certificate of Service] 


[Rec'd April 3, 1963] 
PETITION FOR REMOVAL OF EXECUTOR 


The petition of Marie Kennedy, Mae Mavritte, Bessie Jenkins 


and Rosa Rhodes represents to this Court: 

1. That Nancy Williams Brown died in December, 1959 and in her 
will named Charles Patton Henry as Execuior of her estate. | 

2. That said Charles Patton Henry did not file a petition for pro- 
bate until October, 1960, and did not complete the requirements for 
appointment as executor until July 12, 1961, over one and one half years 
after decedent's death. 

3. That the said Charles Patton Henry did not file his first account 
as executor until he was notified by the Register of Wills, by a letter dated 
October 23, 1962, that proceedings would be instituted against him unless 
he filed an account by November 2, 1962. 

4. That the said Charles Patton Henry made a contract for the sale 
of decedent's house in June, 1960, without authorization of the Court and 
several months before he even filed a petition for probate. 

5. That from December, 1959, to October, 1961, the said Charles 
Patton Henry paid out of the estate almost $800 in oil, gas and light bills 
attributed to decedent's house, almost 9% of the selling price of said 
house. The times of payment indicated that someone was living in the 


house during that time; yet no rent is reported in his account, 
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6. That the said Charles Patton Henry stated in his petition for 
probate that debts of the decedent would not exceed $3,000; yet on October 
31, 1962, almost three years after decedent's death and on the same day ~~ 
his first and final account was filed, the said Charles Patton Henry pro- 
bated a claim for $4,039.20. Said claim was based on alleged advances 
made to decedent during her lifetime, and on a 10% fee arrangement 
for acting as decedent's attorney -in-fact. To support said claim the 
said Charles Patton Henry filed an accounting which raises questions 
questions as to the repayment of advances and loans made by the said 


Charles Patton Henry in his capacity as attorney -in -fact to himself in- 


dividually and as to the allowability of a 10% commission on said ad- 


vances and loans. 

7. That from October 24, 1961 to November 30, 1962, the said 
Charles Patton Henry advanced to himself $2,325 "ton account of attorney's 
fee and commission" without any Court authorization and despite the 
fact that the gross estate was less than $10,000. 

8. That Marie Kennedy, Mae Mavritte, Bessie Jenkins and Rosa 
Rhodes request and consent to the appointment of Joseph A. Grimes, Jr., 
Esquire, as administrator d.b.a., c.t.a., and that said Joseph A. Grimes, 
Jr., has agreed to so serve. 

9. That Marie Kennedy is signing this petition on behalf of all the 
above-named petitioners. 

Wherefore, the premises considered, your petitioner prays: 

1. That a rule be issued out of this Court directed to the said 
Charles Patton Henry, Executor, to show cause, if any he has, why he 
should not be removed forthwith as such Executor. 

2. For such other and further relief as the nature of the case 
may require, and to the Court may seem meet and proper. 

/s/ Marie Kennedy 


SHAW PITTMAN POTTS 
TROWBRIDGE & MADDEN 


By /s/ Joseph A. Grimes, Jr. 


Attorneys for Petitioners 
* OK 


DISTRICT OF, COLUMBIA, ss: : 

Marie Kennedy, being first duly sworn, deposes and says: that 
she has read the foregoing petition by her subscribed and knows the 
contents thereof, and that the same is true of her own knowledge, except 
as to the matters therein stated to be alleged upon information and be- 
lief, and that as to those matters she believes it to be true. 

/s/ Marie Kennedy 
[JURAT - Dated April 1, 1963] 


[Rec'd April ? 1963] 
RULE TO SHOW CAUSE 


Upon consideration of the petition of Marie Kennedy, Mae Mavritte, 


Bessie Jenkins and Rosa Rhodes alleging that the executor, Charles 
Patton Henry, has not administered this estate properly and has made a 
claim against this estate which should be passed on by a disinterested 
administrator, it is, by the Court, this 2nd day of April, 1963, 

Ordered, that a Rule issue against Charles Patton Henry, executor 
of the estate of Nancy Williams Brown, deceased, to appear in this Court 
on the 23rd day of April, 1963 at 10 o'clock a.m. to show cause, if any 
he has, why he should not be removed forthwith as such executor; 

Provided, that a copy of the aforesaid petition and this Rule to Show 
Cause be served on the said Charles Patton Henry, executor, by serving 
the Register of Wills on or before the i2th day of April, 1963.: 


/s/ Luther W. Youngdahl 
Judge 


A true Copy 
Attest: 


/s/ Byron K. Welch 

Deputy Register of Wills for the 
District of Columbia Clerk of 
the Probate Court 


ANSWER TO PETITION FOR REMOVAL OF EXECUTOR 


The answer of Charles Patton Henry to the petition of Marie 
Kennedy, Mae Mavritte, Bessie Jenkins and Rosa Rhodes respectfully 
represents to this Court as follows: 


1. That he admits the allegations of Paragraph 1 of the petition. 


2. He says that on December 8, 1959, five days after the decedent's 
death, he filed her last will and testament in the Office of the Register 
of Wills for the District of Columbia. He says that at the time of the 
decedent's death, he did not know the names and addresses of her heirs 
at law and next of kin and had great difficulty in obtaining their names 
and addresses and) as a result, his petition for probate and letters testa- 
mentary could not be filed until October 7, 1960. He further says that 
shortly after filing his petitionon that date, he learned that he had been 
erroneously informed that the decedent was not survived by a brother 
and, as a result, he filed an amended petition for probate and for letters 
testamentary on December 7, 1960, showing that in fact, the decedent 
had one brother, Charles H. Williams, whose whereabouts was unknown, 
and these facts had come to this respondents attention after the filing 
of his original petition herein on October 7, 1960. He says that the delay 
that occurred between December, 1960, after he filed his said amended 
petition, and July 12, 1961, when he qualified as executor, resulted from 
the difficulties in obtaining jurisdiction over the heirs at law and next 
of kin, which ultimately was completed by substituted service by and 
through publication of an order of publication. 

3. He says that his first and final account was completed executed 
and sworn to by him on October 31, 1962, and was filed on November 2, 
1962. He says that the delay between August and October, 1962, in the 
matter of preparing and filing his first and final account, resulted from 
the fact that he had an infected right jaw which contributed to a serious 
sinus condition, requiring oral surgery and treatments which he under- 


went twice a week in Baltimore City, Maryland, for a period of approxi- 
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mately one year, including the period in question. He further says that 

he accompanied his said first and final account with a detailed and itemized 
account of each and all of his receipts and disbursements for and on be- 
half of the decedent during her lifetime, commencing August 22, 1954, and 
continuing to and including November 30, 1959, three days before the de- 
cedent's death. He further says that he accompanied this statement of 
account with each and all of the supporting vouchers, consisting of bank 
deposits, cancelledchecks, check stubs, and bank statements. He further 
says that in addition to the cancelled checks that he filed in support of his 
disbursements, he is in possession of receipts for many of the items 

of disbursement. He further says that the delay that has occurred between 
October, 1962 and the present time in the auditing of his said first and 
final account and in having the same approved or disapproved, has not been 
due to any neglect or failure on his part, but has occurred for reasons 
unknown to him. He further says that no exceptions to any item in the 
said account has been filed by any party in interest and he respectfully 
suggests that ifthere is any objection to any item in his said first and 

final account, the appropriate procedure requires the filing of an ex- 
ception or exceptions thereto, his answer or answers thereto, and a 
hearing on the issue or issues made by such exceptions and his answers 
thereto. : 

4. He says that paragraph 3 of the decedent's last will and testa- 
ment directed him, as executor, to sell ail of the decedent's property, 
real, persoral and mixed, and distribute the proceeds derived therefrom 
to approximately seventeen distributees named in paragraphs 4 to 21 
of her last will and testament. That at the time he undertook the sale of 
the decedent's house, he did not anticipate the great difficulty that he later 
had in obtaining the names and addresses of all the heirs at law and next 
of kin of the decedent, and did not anticipate all the delay that occurred 
later in obtaining jurisdiction over them, and it was as a result of the 


exercise of his best judgment that he entered into a contract in June, 


1960, to is the decedent's house because he had an opportunity to sell 
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the same for all cash and, in view of the provisions of the decedent's 
will, it was necessary that he obtain an all cash sale of the same. His 
judgment at that time was later confirmed by the fact that he was able 
to hold onto the purchaser until he was enabled to convey title to the 
house. 

5. He says that the decedent's house was located at 1514 Que Street, 
N.W., a neighborhood in which it could not be allowed to remain vacant 
without subjecting it to serious damage by vandals, and as a result he 
made arrangements with one of the petitioners named in the petition 
for his removal as executor; namely, Mae Mavritte, to occupy the 
house as a caretaker. He says that the said Mae Mavritte had been 
the decedent's nurse and companion from 1954 to the time of her death 
in 1959 and she was the most logical person to select as the caretaker 
of the house until the same could be sold and title conveyed to the pur- 
chaser. He says that the said petitioner, Mae Mavritte, served as 
caretaker of the house without compensation other than the payment of 
the oil, gas and light bills, as shown in his first and final account. 

6. He says that his probated claim in the sum of $4,039.20 is fully 
supported by the supporting vouchers to which reference has hereinbe- 
fore been made and that he is ready and willing to have the merits of 
the same heard, decided and passed upon by the Probate Court, as pro- 
vided in Section 18-512 of the District of Columbia Code, 1961 Edition. 

7. He denies that from October 24, 1961 to November 30, 1962, 
he advanced to himself $2,325.00 "on account of attorney's fee and com- 
mission" and says that such advances have amounted to $1,750.00, which 
amount he believes: was a reasonable payment on account in view of the 
attorney's fees and commissions due and owing to him for services 
during the lifetime iof the decedent under his agreement with her dated 
the 13th day of August, 1954, a true copy of which is hereto appended 
and made a part hereof, and on account of his services during the course 
of the administration of the decedent's estate. 


8-9. He says that he is without information or knowledge sufficient 
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to form a belief with respect to the allegations in paragraphs 8 and 9 
of the petitjon. 

WHEREFORE, having fully answered the petition for his re- 
moval as executor, your respondent respectfully prays that the said 


petition be dismissed and the rule to show cause issued thereon be 


discharged. 
/s/ Charles Patton Henry 
DISTRICT OF COLUMBIA, SS: 

CHARLES PATTON HENRY, being first duly sworn, on oath says 
that he has read the foregoing answer, by him subscribed, and knows 
the contents thereof, and that the facts therein stated he verily believes 
to be true. 

' /s/ Charles Patton Henry 
[JURAT - Dated April 22, 1963] 


/s/ Arthur J. Hilland 
Attorney for Executor and 
Respondent, Charles Patton Henry 


* OK OK 


[Certificate of Service] 


AGREEMENT 
THIS JNDENTURE, made in duplicate, this 13th day of August, 
1954, by and between Nancy Brown, party of the first part, and Charles 
Patton Hen party of the second part. 
WITNESSETH: 


WHEREAS, the party of the first part, because of illness and other 
infirmities, is desirous of employing the party of the second part as her 
attorney to collect and preserve for her benefit any money and estate 
now in her possession, or which may hereafter come into her hands, 

NOW, THEREFORE, THIS AGREEMENT WITNESSETH: 

That for and in consideration of a fee equivalent to ten percentum 
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of all funds disbursed by the party of the second part from time to time 
including the remaining balance in a final accounting to the party of the 
first part, or her heirs, executor, administrator or assign, the party 
of the second part does hereby agree to act in all matters, generally, 


as the attorney for the party of the first part and, incident thereto, he 


does hereby specifically agree to do the following: 

1. Collect and preserve for the benefit of the party of the first 
part all money, claims, rights and rights of action she may now have 
or may hereafter acquire. 

2. To establish a separate bank account where all such money 
shall be kept on deposit in his name as attorney -in-fact for Nancy Brown, 
party of the first part. 

3. From the aforesaid funds to regularly provide, in monthly in- 
stallments, sufficient funds for the maintenance and welfare of the said 
Nancy Brown. 

4. To invest and reinvest in approved securities any surplus 
money on hand that may not be required for the immediate use of the 
said Nancy Brown and hold such securities in trust for her use and 
benefit. 

5. To pay all bills and accounts from the aforesaid funds and se- 
curities, when and as they may become due and payable. 

6. To generally supervise her welfare, advise and give counsel 
in all business matters and monetary ventures. 

7. The party of the second part further agrees to render an annual 
account to the party of the first part showing income that has come into 
his hands and all disbursements made by him from time to time for the 
benefit of the party of the first part. 

IN ACKNOWLEDGEMENT of the foregoing agreement we, the 
parties hereto, have hereunto signed our names and affixed our seals 
on this the 13th day of August, 1954. 

Witnessed by: 
/s/ Mae Mavritte /s/ Nancy Brown (SEAL) 


/s/ Marie T. Kennedy Party of the First Part 
/s/ Charles Patton Henry 
Party of the Second Part 
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POINTS AND AUTHORITIES IN OPPOSITION TO MOTION 
OF TRE REGISTER OF WILLS FOR REMOVAL OF EXE - 
CUTOR AND APPOINTMENT OF ADMINISTRATOR DE: 
BONIS NON, CUM TESTAMENTO ANNEXO 


Lely Register of Wills and Clerk of the Probate Court has no 


interest entitling him to file the said motion. 


2. Any delay that has occurred in the handling of the estate has 


been fully explained in the answer of the executor to the petition for 
his removal filed by Marie Kennedy, Mae Mavritte, Bessie Jenkins and 
Rosa Rhode. The current delay that has occurred since November, 1962, 
has resulted from the failure of the Register of Wills and Clerk of the 
Probate Court to audit or complete an audit of the executors first and 
final account filed November 2, 1962, and report the account to the Pro- 
bate Court for approval or disapproval. : 

3. WHere it is contended that the account contains irregularities, 
as the case is here, appropriate procedure requires the filing of specific 
objections and exceptions to the executor's first and final account, so 
that the axebitor may answer the objections and exceptions and have a 
hearing on and a determination of the issues made by such objections 
and exceptigns and his answer thereto. The executor cannot be removed 
summarily without notice of specific objections and exceptions to his 
account and without opportunity to answer such objections and exceptions 
and without a hearing on issues made by his answer thereto. | 

4. The executor has not intended to approve his own claim in the 
sum of $4,039.20, but on the contrary he recognizes that the same is 
subject to abproval by the Probate Court under Section 18-512 of the 
District of Columbia Code 1961 Edition. He is ready and willing to have 
the same heard and determined by the Probate Court. He further says 
that he has supporting vouchers for each and all of the items of receipt 


and disbursement involved in his claim. 
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5. The executor's adverse interest in the form of a claim against 
the estate is not ground of disqualification under Section 20-101 of the 
District of Columbia Code, 1961 Edition. See also Perkins v. Berger, 
1944, 79 U.S. App. D.C. 286, 145 Fed. 2d 856, and Sections 1063 and 1103, 
Vol. 1 Mersch, Probate Court Practice, Second Edition. Hawley v. 
Hawley, 72 App. D.C. 357, 114 F.2d 505; Guthrie V. Welch, 24 App. 

D.C. 562, 567. 
It is respectfully submitted that the motion should be denied. 
Respectfully submitted, 


/s/ Arthur J. Hilland 
Attorney for Charles Patton Henry, 


Executor and Respondent 
* OK 


[Certificate of Service] 


15 


TRANSCRIPT 
BEFORE: JUDGE DAVID A. PINE 


Washington, D. C. 
Tuesday, April 23, 1963. 


‘"HE CLERK: Number Two, Estate of Nancy Williams Brown. 

TE COURT: How long will this take ? 

MR. HEWRY: The motion of the Register of Wills will take 
approximately ten minutes. There is also a petition for rule to show 
cause. Mr. Grimes will present that. : 

MR. GRIMES: I will say about ten to fifteen minutes for me. 

THE COURT: How much time will you use ? : 

MR. HILLAND: I would estimate ten to fifteen minutes also. 
I got a message it would be called at 11:30 today, and I checked with. 
my client last night and he confirmed it. 

THE COURT: No apologies. 

MR. ‘IILLAND: Thank you. 

TH. COURT: You are going to be heard first, are you, Mr. 
Welch? 

MR. WELCH: We agreed if acceptable to Your ee Mr. 
Grimes would be heard first. | 

THE COURT: All right. 

MR. GRIMES: Joseph Grimes, Jr. I represent the petitioners 
in the case, who are four of the legatees under the will of the late 
Nancy Williams Brown who died December 3, 1959. 

We have filed a petition in this case for the removal of this 


executor because of mismanagement of the estate, and because of 


several conflicting claims that he has against the estate, and which the 


estate may l:ave against him. 

Before discussing the merits of this petition for removal I would 
like briefly t: couch on one procedural point. This is: In his answer 
the respondent has stated that the proper procedure for objecting to an 
accounting is to file exceptions. This of course is true when the ex- 
ceptions to be made are not serious enough to call for the removal of 
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the executor. In this case, however, the objections to this accounting 
are serious enough to call for removal of the executor, and any exceptions 
that would be filed to this accounting would be simply superfluous and 
would do no more than repeat charges made in the petition. 

Turning to the merits, I would first like to touch on a number 
of delays in the management of this estate. I would like to talk about 
delays in obtaining letters testamentary, delays in selling the house, 
which is the sole asset of this estate, and delays in filing the first 
and final accounting. 

The decedent died on December 3, 1959. Five days later the 

executor in this case filed a will, on December 8, 1959. That 
was his last timely act. He did not file a petition for probate until 
October 7, 1960. He filed an amended petition on December 8, 1960. 
He failed to take the final necessary steps before issuance of letters 
testamentary in July of 1961, and the letters testamentary were finally 
issued on July 10, 1961. 

Nineteen months after the death of the decedent. 


What answer does respondent give for these delays? One, he 


says that the delays up to the time of the filing of the first petition 

were occasioned by the fact that he did not know the names and addresses 
of the heirs at law and next of kin. The next two-month delay he attributes 
to the fact that he did not know the decedent had a brother and that this 
delayed him two months. 

Three, he says that the further delay after the filing of the 
amended petition was caused by the difficulty of obtaining jurisdiction 
over the heirs and next of kin. 

Assuming the validity of the two-month delay, we still have 17 
months unaccounted for. 

Anyone who is familiar with probate practice knows that if the 
heirs at law are not definitely known and if they are not readily found, 
then the executor should proceed by publication, as in fact the executor 

did in this case when he finally got around to filing his petition 
for probate. 
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I sv omit that it is nonsense to talk about the difficulty of obtaining 
jurisdiction over the heirs at law and next of kin in this case. 

Moreover, Mr. Henry, the executor in this case, drew decedent's 
will when decedent was very advanced in years. He might well have 
anticipateu that she would die in the very near future and if he wanted 
to obtain jurisdiction by personal service of the heirs at law and next 
of kin, he could have easily asked her at that time what their names 
were, what brothers she had, what sisters she had, and what other rela- 
tives. He did not do that, and now he claims that he had so much trouble 
finding them that he had to proceed finally by publication. 

If this were just a question of time there would not be much of a 
problem. As Mr. Henry said himself, I talked to him last summer, 
"these beneficiaries, if they had the money, they would simply spend it." 


If he were just solicitous of their welfare, it would 2 one thing, 


but he has been wasting the assets of this estate. 

I now turn to the second delay: delay in selling the house, which 

is really the sole asset in this estate. 

In July of 1960 the executor made a contract for the oaie of this 
house. Three months before he even filed a petition for probate. And 
one year before he was granted letters testamentary. The = sale 
was thus delayed over one year. 

He uses the same old argument in this case about the difficulty 
in obtaining jurisdiction over the heirs at law and next of kin. This 
has cause«’ this delay of one year. 

In his answer he also praises himself for having held on to the 
purchaser for over one year, and also for having appointed a caretaker 
to take care of the house for a year and a half from decedent's death 
until the final sale of the house. 

THE COURT: Where was the waste, now? 

MR. GRIMES: I am getting to that, Your Honor. 

THE COURT: Excuse me. Delay alone does not necessarily 


mean waste. 
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MR. GRIMES: I know, Your Honor. 

THE COURT: All right. 

MR. GRIMES: The fact that the purchaser waited for a year does 
not indicate that a brilliant contract was made in the beginning, but rather 
that the price was so attractive to the purchaser that he was willing to 
wait even a year for delivery of title. 

More serious is the question of caretaker. When Mr. Henry 
filed his accounting there were expenditures indicated for oil, gas and 
little bills, from 'the time of decedent's death until the sale of the house. 
These were on a monthly basis. 

When he was asked, he at first stated that no one was living in 
the house. When these expenditures were pointed out to him he admitted 
that he did have a caretaker in the house taking care of it. 

He states in his answer that this caretaker who was taking care 
of this house, it was for no compensation, but simply for payment of 
utilities. 

We have then someone who was living in this house for a year and 
a half until sale of this house, which was caused solely by delay in obtain- 
ing letters testamentary, living rent-free and having utilities paid. 

This house was sold, Your Honor, for $9000. The utilities for 
that period of time ran up to $790, almost nine percent of the total selling 
price of this house. 

This is exclusive of real estate taxes and insurance. 

I submit that this delay, this unwarranted delay, caused a wasting 
of the assets in this estate. 

The third delay is in the filing of the final accounting. This was 
filed November 2, 1962, almost three years after the decedent's death. 
Many months later, and after Mr. Henry had received a registered letter 
from Mr. Cogswell, the Register of Wills, to the effect that if he did not 
file this accounting within a given time he would be removed as executor 
of this estate. At no time did he ask for an extension for filing this 


accounting. But now he claims his illness prevented him from doing so. 
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Iam sorry if he was sick, but this was not a complex estate. 
At least, it was not at the beginning, although perhaps Mr. Henry has 
made it so by his actions. 

Almost the sole asset of this estate was the real estate. There 
were few debts, and the accounting could easily have been completed. 

Mr. Henry states that for about a year he was going to Baltimore 
two days a week for medical treatments. He could easily have completed 
this accounting on one of his trips to Baltimore. When we ldok at the 
accounting itself, which he claims was full and complete, accompanied by 
vouchers, we find that this was an account in name only. Columns do 
not balance, many figures are meaningless. But I will not get into the 
details of this accounting, I will leave that to Mr. Welch. 

Incidentally, Your Honor, he also filed an accounting of his actions 


as attorney in fact for the decedent during her life. 
Mr. Welch will also discuss that account. 
THE COURT: He is making claim for compensation as attorney 


in fact during the life tenant --- 
MR. GRIMES: He is making claim for that, Mr. Welch will discuss. 
As I say, Your Honor, during decedent's life Mr. Henry acted as 
her attorney in fact. He has filed a claim in connection with this relation- 
ship, for services rendered to decedent and for advances made decedent. 
I wish to point out at this time merely that during decedent's 
lifetime Mr. Henry kept open a checking account as attorney in fact. 
This checking account remained active after decedent's death until at 
least December 1961, two years after decedent's death, All payments 
for gas, light and heat were made out of this account, and there were 
unexplained deposits made to this account in roughly the same amounts 
as the bills for gas, heat and light. 
THE COURT: There was no income from the estate, then? 
MR. GRIMES: No income that has been reported, Your Honor. 
This checking account, as attorney in fact, was still open in 
December of 1962, and for all I know it is probably still open. 
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I hardly need to point out, Your Honor, that any attorney knows 
that an attorney in fact relationship ends with the death of the principal. 
Secondly, any attorney as familiar with probate practice as Mr. Henry 
is, knows that it is the executor's duty to reduce all assets as soon as 
possible to the probate estate. 

He has failed to do this in this case, and his failure to do so 
cannot be justified by one as familiar with probate practice as Mr. Henry. 


Now, I get to an even more serious charge, Your Honor -- 


executor's fees. 
This gross estate totaled slightly less than $10,000. That means 


that the maximum attorney's fees and executor's commission could not ex- 
ceed $1000. Yet'Mr. Henry has already paid to himself out of the estate 
"on account of attorney's fees and commissions" $2,325. Without, of 
course, having received authority for paying one dime of this from the 
probate court. 

Now does Mr. Henry answer this? May I direct Your Honor‘s 

attention to page 4 of respondent's answer, item No. 7: 

First he says that he didn't really take out $2325. He only took 
out $1750. In short, he says that he didn't take out 23 cookies from the 
cookie jar. Only took out 17. 

Moreover, he has already filed with the probate court cancelled 
checks which we have right here, Your Honor, in the total amount of 
$2325, on account of fees and commissions. This amount totals almost 
one quarter of this estate. 

Thus he has violated the rules of the probate court with which he 
is quite familiar, and he has also proved that he has not even kept careful 
records as to where the assets of thisestate have gone. He says it was 
only $1750. He has even presented cancelled checks to the court in the 
amount of $2325. 

Secondly, also in No. 7, on page 4 of respondent's answer, he 
says that this $1750 is a reasonable amount of fees and commissions in 
light of his services to the estate and in view of attorney's fees and 


commissions due and owing to him for services during the lifetime of 
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the decedent. 

Mr. Henry is too well aware of probate practice not to know that 
the term "attorneys' fees and commissions" only refers to services 
rendered to the estate. If a person has claims against the estate for 

work done prior to the death of the decedent, he should file this 
as a claim. In fact, Mr. Henry has filed such a claim for services render- 
ed prior to the death of the decedent. This is a large part of his claim 
of $4,500 which Mr. Welch will discuss. Apparently he would like to 
collect twice for these services, or perhaps he is so devoid of any rea- 
sons for having paid himself such large amounts that he is just searching 
for possible reasons, whether good or bad. : 

I would like now to mention briefly two claims that the estate 
may have against Mr. Henry. One relates to an obligation that was 
owed by one of the beneficiaries to the decedent, in an amount of $1700. 
This amount was paid to Mr. Henry as attorney in fact during the lifetime 
of the decedent. In his accounting, or for the period during which he was 
attorney in fact for the decedent, this item does not show up in any way. 
He gave a receipt for this item to this beneficiary marked "paid in full." 
I understand that recently he has tried to get this receipt back. 

I do not know if this claim is true. I have not had time to look 
into it, Your Honor. But certainly an independent administrator should 
look into it and should pass on such a plan. 

I only learned about this potential claim of $1700 Sender and 

I apologize for not having it in the petition. I could'not have. But 
part of the reason for that is not my fault, but that of Mr. Henry. 

This petition was filed several weeks ago, but Mr. Henry's 
answer was filed only yesterday afternoon in the probate court at 20 
minutes of four. It was 20 minutes before closing time. And I did not 
get the answer until I returned to my office about 4:30. 

The other claim that the estate may have against Mr. Henry is 


that arising out of his actions as attorney in fact for the decedent. Mr. 


Welch will cover these. 
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This concludes my part of the argument. I am sure that Your 
Honor has already heard more than enough to require removal of Mr. 
Henry as executor. But Mr. Welch will now continue on his actions 
prior to her death in relation to the accounting, and also his actions 
shown in the accounting that he has filed with the Court for this period 
as executor. 

I believe I have shown the court that there have been unreasonable 
delays, that because of these unreasonable delays the assets of the estate 
have been wasted, that Mr. Henry has violated the well-known probate 
practice by continuing attorney-in-fact checking account after decedent's 
death, and that he has paid out to himself one-quarter of the estate with- 
out any authorization of the court. 

These facts alone, as I say. Your Honor, should justify removal 
of this man as executor. 

These plus the fact that the estate has several claims against 
him. 

I now retire and Mr. Welch will discuss the other points. 

MR. WELCH: May it please the Court, my name is Byron Welch, 
Deputy Register of Wills. 

The Register of Wills office, after receiving complaints from 
several of the beneficiaries in this estate, examined the records and 
finally the account. The Register of Wills’ office concurs in Mr. Grimes’ 
remarks as to delay in this estate and as to the amount of financial 
burden it has put on the estate. 

Secondarily, and more specifically, there is a claim by the ex- 
ecutor for $4000. The petition for probate herein listed the debts at 
not over $3000, Later, when the final account was filed, the final account 
for the first time showed a claim by the executor for $4000, claimed to 


be attorney's fees and commission for an attorney ~in-fact relationship 
4 


which had arisen and continued during the decedent's lifetime, and fur- 
ther, for advance cash to the decedent through this estate, the executor 


herein filed a statement purporting to show that he was entitled 
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to this $4000 by reason of his services pursuant to a contract in the 
attorney-in-fact relationship and pursuant to advancements that he 
had made. : 

After examination by the accounting office in the Register of Wills, 
Your Honor, we find that there are many gross irregularities in this 
statement. I would like to go into them very briefly in some detail. 

The funds in the attorney-in-fact account arose through the sale 
of real estate, in 1954 the gross sales price was approximately $11,000. 
$1000 was a deposit that was paid down in sale of the realty and the 
settlement charges were approximately $670. 

Mr. Henry claimed a ten percent commission on disbursement 
of these sums which in fact never passed through his hands. The settle- 
ment fees were deducted at settlement and no one knows ma happened 
to the $1000 deposit. 

Mr. Henry was the agent for sale of the realty for which he re- 
ceived a five percent commission. But where the $1000 deposit went is 
not shown since it did not feed into the attorney-in-fact account. The 
attorney-in-fact account started off with around $9300, and yet ten per- 
cent was claimed on $1600, $1000 deposit, and $657 settlement charges. 

Going on, after paying his $550 commission for sale of real estate, 
Mr. Henry then deducted ten percent commission for that payment to him- 
self. | | 

One of the next payments shown is a $2000 loan to Mr. Henry and 
to one Mary T. Farr; the loan was supposed to be at six percent. There 
is showing that the loan was repaid, but no showing that any interest was 
ever paid, and Mr. Henry again charges ten percent commission on the 


loan to himself. 


Continuing, though the statement does not show it, cancelled checks 
which have been submitted show that $3000 were paid to Mr. Henry, listed 


for investment at six percent, and of course the usual ten percent com- 
mission was charged on these disbursements -- beg your pardon, it was 
not charged on these because these were not listed in the statement at 
all, We merely have the checks showing that. And we have no indication 


24 


of any interest ever having been paid back to the estate. 

It is further shown by this statement that the ten percent 
commission claimed was also taken from an advance fee paid to Mr. 
Henry himself, in the sum of $500, and also on all sums paid to the 
decedent Nancy Brown. 

Your Honor. we believe that this statement and this claim are 
both clearly improper, and the fact that on August 13, 1954, when the 

account was opened, that it had $9348 in it, and that one year 
later there was only $9.28 in the account is indicative of some mis- 
dealing. 

Therefore, Your Honor, we strenuously object to this claim. 
Further, we object to the manner in which the account. the executor's 
account, has been presented. Mr. Grimes has indicated that we have 
checks showing payment of attorney's commission, of executors 
commission of $2300, when the account merely claims $999. 

There are other smaller discrepancies. There 1s one item of 
$70.60 for bank charges. There would be no reason for bank charges 
in an estate of this type. We believe that there may have been bank 
charges in the attorney~tn-fact account. These would not have been 
attributable to the estate. 

The inventory of money and debts lists a judgment in the sum of 
$170 with interest from 1954, though in the inventory of money and debts 
this item doesnot appear anywhere in the account. 

We would submit, Your Honor, that for the protection of the 
beneficiaries of this estate, some new administrator should be appointed 


who can pass on this claim, and who can render a proper account, 


It is clear that Mr. Henry will not do so. This motion was 


filed on April first of this year, and yet no restated account has 
come to the Register of Wills' office, and there has been no change. 

It is apparent that Mr. Henry is holding to his claim, since it is 
an executor's claim, the mechanism of possible rejection and requiring 


a creditor to sue is not available. 
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The only way we can see, Your Honor, that this can be straight- 
ened out, is by appointment of a new administrator. We therefore re- 
quest that you would take such action, Your Honor. | 

Unless Your Honor has some questions, that would end my 
presentation. 

Thank you, Your Honor. 

MR. HILLAND: May it please Your Honor, Mr. Henry! s answer 
to the rule to show cause and the petition supporting it explains the 
delays that have occurred, but before presenting his explanation I wish 
to point out to Your Honor that every matter complained about is now 


moot excepting first the executor's first and final account, and secondly 


his claim against the estate. 

Everything else is moot except these two items, and actually 
they are both wrapped up in his first and finalaccount. | 

Now, because his account and his claim against the estate are 

the only two matters that are not now moot, I wish to discuss 
these two items first with Your Honor's permission and then go to the 
explanation later if Your Honor wishes to hear it. : 

The executor's account was filed November 2, 1962. It was 
sworn to, I believe, on the 31st of October, 1962. The delay that has 
occurred since the account was filed has not been due to any neglect 
or failure on the part of Mr. Henry. He has filed supporting vouchers 
for all the items of receipt and disbursement in the account. 

The delay since November 2, 1962, has occurred in the Register 
of Wills’ office for reasons which are unknown to Mr. Henry, although 
I think there is normally a lag in auditing accounts inthat office of one 
or two months. I am not familiar with the time lag right now. 

It is alleged in the pending motion and petition that the a¢count 
contains irregularities. With respect to this our position is that 
appropriate procedure requires the filing of specific objections and 
exceptions to the account so that the executor may answer and have a 
hearing and determination of the issues made by the specific objections 
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and exceptions to his account, and his answers to those obiections and 


exceptions. 

Our position is that the executor cannot be removed summarily 
just because someone charges that his account contains irregularities. 

Your Honor, this point is best illustrated this morning by the 
last point that Mr. Grimes made. He said something about some claim 
of the estate against one of the petitioners, May Maferrett. of some 
$1750. I had never heard of that until he mentioned it to Your Honor, 
and he said to Your Honor that he didn't hear about it until yesterday. 

Now. obviously I am not prepared to answer that one. 

The point I make in this regard, that there should be specific 
objections and exceptions, is better illustrated by Mr. Welch's argu- 
ment. I had never heard of those alleged irregularities that he men- 
tioned, until this morning when he made the argument. We have had 
no notice of them and no opportunity to answer them. 

Now, Mr. Henry has informed me in bis answer to this petition 
and rule, and motion, states that he has supported every item in his 
account with a voucher. 

Now, I haven't had a chance to audit the account, Your Honor, 
and I accept Mr. Henry's statement as correct, and when I prepared 
this argument I put this question to myself; Where and what are the 

irregularities? And when I searched the motion and the peti~ 
tion, the one irregularity that they seemed to hang their hat on at that 
time was the executor's individual claim against the estate. 

Now, with respect to the executor’s adverse interest in the form 
of a claim against the estate, we have had notice of that, and that is 
about all. And our position is stated in the second paragraph or second 
page, I should ‘say, last paragraph, of our points and authorities, where 
we have cited authorities showing that the fact that the executor has an 
adverse claim, or an adverse interest in the form of a claim against 
the estate, is not grounds to disqualify or remove the executor, and 
the authorities we cited are three decisions of the United States Court 
of Appeals for this district, and Mersh‘s work on probate practice, 
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second edition, from which we have cited two sections. I don't have 


those authorities here, but Iam sure Your Honor is familiar with 
them. ! 

Now, the executor accompanied his claim, that is, his claim 
against the estate, with a 25-page itemized account by dates and 
amounts and what it was for, of his receipts and disbursements commenc~ 
ing August 22, 1954, and continuing --- which was more than five years 
before the decedent's death -- and continuing to and including November 
30, 1959, three days before her death. , 

Now, he accompanied his itemized statement of necoun accord- 
ing to the information he gave me, with supporting vouchers consisting 
of cancelled checks, bank deposits, check stubs, and bank statements. 

One of my adversaries suggested that there was some unex- 
plained deposits in this attorney-in-fact account. Mr. Henry just in- 
formed me the explanation is that he deposited his own money in that 
account because there wasn't any money to carry the expenses in 
connection with the house. 

Now, with respect to the executor's adverse claim | or adverse 
interest in the form of a claim against the estate, he has not intended 
to approve his own claim, as the motion in this case suggests. He recog- 
nizes that under Code, Section 18-512, his claim is subject to approval 
by the probate court, and he is ready and willing, with all of these vouchers 
to which I have referred, to have it heard and determined by the pro- 
bate court. 

Now, with respect to the explanation that his answer sets forth, 
he has shown by his answer that on December 8, 1959, five days after 
the decedent's death, he filed her last will and testament in the office of 
the Register of Wills. At the time of the decedent's death he did not 
know the names and addresses of her heirs at law and next of kin, and 

he had great difficulty in obtaining their names and addresses. 

The decedent was a very aged colored woman whose affairs he 
had taken over at the request of her attending physician, and he hadn't 
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known her except in her later years. 

As a result, his petition for probate and letters testamentary 
could not be filed in October 7, 1960. 

Shortly after filing his petition on that date, he learned that he 
had been erroneously informed that the decedent was not survived by 
a brother, and as a result he filed an amended petition for probate and 
for letters testamentary, on December 7, 1960, showing that in fact the 
decedent had one brother, Charles M. Williams, whose whereabouts 


was unknown, and that these facts had come to his attention after the 


petition or after the filing of his original petition for probate on 


October 7. 

The delay that occurred thereafter between December, 1960, 
after he filed his said amended petition, and on July 12, 1961, when he 
qualified as executor, resulted from the difficulties in obtaining juris- 
diction over the heirs at law and next of kin, which ultimately was 
completed by substituted service by publication of an order of publica- 

tion. 

Mr. Henry's first and final account was completed, as I have 
indicated, on October 31, 1962, and executed that day and filed November 
2, 1962. 

Now, that account, under the practice, was due in August, and 
he says that the delay between August and October when he completed 
the account resulted from the fact that he had an infected right jaw 
which contributed to a serious sinus condition and required oral surgery 
amd treatments which he underwent twice a week in Baltimore City, 
Maryland, for a period of approximately one year, including the period 
in question. 

That is his explanation of that delay from August to October. 

Now, with respect to the sale of this house, the contract, I 
believe was signed in June 1960, and it wasn't approved until the 
following year after he had qualified and was enabled to convey title. 
Paragraph 3 of the decedent's will directed him as the executor to sell 
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all of her property, both. real and personal, and to distribute the pro- 


ceeds to approximately 17 distributees who are named in paragraphs 
4 to 21 of her will. ; , 
’ At the time he wien cok the sale of decedent's house, he 

didn't anticipate the great difficulty that he later encountered 
in obtaining the names and addresses of her heirs and next of kin, and 
he didn't anticipate the delay that occurred later in obtaining jurisdiction 
over those heirs at law and next of kin in the probate proceeding. And 
asa result, in what was his best judgment at that time-in June, 1960, 
he ‘entered into a contract to sell the house. He had an opportunity 

to make an all-cash sale, and of course the will required that. 

Now, as it turned out, he could not make title in this until the - 
following year but he was succes sful:-in holding on to.that sale to that 
purchaser during the period of that delay until he was qualified as 
executor. 

Now, the decedent's house was, fipeated at 1514 Que Streeét, 
Northwest, a neighborhood i in which it could not be allowed to remain 
vacant without subjecting it to serious damage by vandals. And as a 
result, he made arrangements -~ here is an odd thing, Your Honor, 
about this petition: They suggest in this petition to remove him that 
there was some mystery surrounding this house because of the fact 
that he was paying bills for light and heat and gas, I believe it was, 
and the house during this period was not producing any rent. - 

Now, this is in the petition to remove him, by the clients 

represented by Mr. Grimes. 

And the fact of the matter is that the house during that period 
was occupied by one of those petitioners who seék to remove him on 
the ground that he wasted that hotise at that time. And the fact of the 
matter is, she had been’ the nurse and companion of the decedent for 
about five years before the decedent's death. And it seemed to Mr. 

Henry that she, May Maverette, was the most suitable and most 
likely person to leave in possession of this house to protect it until 
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it could be disposed of. 

The petition in this case does not disclose the fact that May 
Maverette, one of the four petitioners, was the very person who 
occupied that house under those circumstances. 

Now, he denies from October 24, 1961, to November 30, 1962, 
he advanced himself $2325 on account of attorney's fee and commission, 
and says that such advances have amounted to $1750, which amount he 
believes was a reasonable payment on account in view of the attorney's 
fees and commissions due and owing to him for services during the 


lifetime of the decedent, under his agreement with her dated the 13th 


day of August, 1954, when he took charge of her affairs, and a copy of 


which is attached to his answer, and on account of his services during 
the course of the administration of the decedent's estate. 

Now, there seems to be a conflict between what is said about 
that amount in the petition and what is said in the answer. 

When I drafted this answer for Mr. Henry, all of the vouchers 
were still in the Register of Wills’ office except check stubs, and I 
went over those check stubs with Mr. Henry, and the reason we have 
stated $1750 is that that constituted all of the check stubs that I could 
find at that time. 

Now, there obviously is a mistake either in their figure, or in 
ours. I don't know where the mistake lies. 

Now, with respect to this item of waste of the real estate, I 
think I have already explained that for Mr. Henry by pointing out that 
the caretaker of that property, and that is what she was designated as, 
was May Maverette, one of the petitioners in this case. 

Mr. Henry, with respect to the bills for light and heat, pointed 
out to me this morning that some of those were bills that were incurred 
during the lifetime of the decedent. I have already explained the un~ 
explained deposits in that attorney-in-fact account. That was for 
money loaned by Mr. Henry to the account because there were expenses 
to be paid and there wasn't any money in the account. 
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Now, with respect to the claim of May Maverette, or of the 
estate against May Maverette, which Mr. Grimes referred to as 
$1750, I never heard of that, Your Honor, until he made his argument 
this morning, and I asked Mr. Henry about it and he handed me this 
25-page itemized statement of his account as attorney in fact, and 
this has been filed in the Register of Wills' office where it has been 
accessible to Mr. Grimes as well as to Mr. Welch, and the very first 
item on the first page shows that the gross sale price of that house 
was $11,000. That was one item. Mr. Welch said he hadn't accounted 
for a deposit of $1000 on the sale price of $11,000. And the very first 
item on the first page here shows that Mr. Henry has accounted for 
the full price of the sale of that house during the cee lifetime, 
namely, $11,000. : 

And the second item on that page is the other one that I meant 
to refer to first. It shows that May Maverette, one of the petitioners, 
owed the estate an installment note dated October 6, 1954, in the amount 


of $1146, for mogey received from the decedent's joint account with 


her at the Munsey Trust Company. 

Apparently May Maverette had a joint account with this elderly 
decedent before Mr. Henry took over her affairs, and she owed that 

account $1146.60, and Mr. Henry got her note for it, payable 
in installments. And this account, on the very first page of it, shows 
that he has accounted for that note. 

Now, these and other things I have said I think will illustrate, 
Your Honor, on the point I have made, that there is only one way to 
get at this in a judicial manner, which is by the filing of regular ob- 
jections or specific objections and exceptions, so that Mr. Henry can 
answer those objections and exceptions and have a hearing on the 
issues made by those exceptions and his answers, and a determination 
by the Court. | 

Maybe somebody would have kept his records and accounts 
differently than Mr. Henry, but I can't imagine that they could have 
been more complete of these affairs of this lady, a woman who owned 
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only two houses. This account starts August 22, 1954, when he took 
over her affairs, and he has 25 pages of itemized receipts and dis- 
pursements going up to three days before her death. 

Now, it certainly does not indicate to my mind, looking at 
the thing broadly, that there has been any bad faith or misconduct of 
any kind or nature on the part of Mr. Henry, and certainly he cannot 
be removed summarily without regular notice and hearing on issues 
made, and I submit the case to Your Honor. 

MR, WELCH: I would just first point out that one of our 
difficulties is not that the statement submitted does not show payments 
and so forth. The difficulty is that the bank statements and the vouchers 
submitted with it don't reflect the same thing as the statement. 

Second, as to the delay, it has been stated there was some 
difficulty in obtaining jurisdiction. There is no difficulty, in publishing 
against unknown or known heirs. There is no reason in the world why 
this will could not have been probated within two months of decedent's 
death. 

Finally, I would just like to say about the $2325 taken by the 
executor on account of attorney's fees and commissions, that I think 
it is unfortunate that he could only recollect $1750 of it. 

He did have the bank stubs. I have here, Your Honor, the 
checks, and the bank records which Mr. Henry or his attorney could 
have inspected in the Register of Wills’ office at any time. 

I believe, Your Honor, that that is all I would have to say in 
rebuttal. 

Thank you. 

THE COURT: Mr. Grimes? 

MR. GRIMES: I would like to just mention several points, 

Your Honor. 

In the points and authorities the respondent states that having 


a claim against the estate is not sufficient to disqualify an executor. 


We readily admit that, Your Honor, but arising out of the same 
claim of the executor are several possible counter~claims by the 
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estate against the executor for the handling of these very accounts 


for which he now claims compensation. 


Also he says that everything except a claim against the estate 


ang the attorney's fees of $2325, are now moot. 

But you can't simply say that wasting the assets is moot, 
because it has already happened. Certainly it is something the Court 
can deiermine as to whether or not the estate has been mismanaged. 

As to the point that one of the petitioners, May Mafferett, was a 
caretaker in the house, my understanding is that her two sons were 
living in the house, for whatever value there is to that. 

The fact that the check stubs of Mr. Henry indicated that only 
$1750 was paid to him as executor, indicates that his records were 
incredibly bad. If anybody does not know how much he has paid to 
himself out of an estate when he had no authority to pay it in the first 
place, it seems to me by itself grounds for removal of an executor. 

As far as this point raised that I just found out about last night, 
about a debt that May Mafferett owed to the decedent, and which I 
heard was paid to Mr. Henry as attorney in fact. Mr. Hilland points 
out on the first page of the accounting there is indicated a note payable 
by May Mafferett for $1100 and some odd dollars. He does not point 
out in the same accounting that there is any indication this amount has 
ever been repaid, nor does it show up in any other accounting anywhere. 

The point was also made that Mr. Henry was removed as executor. 
He will be removed summarily and without hearing. 

Mr. Henry has been called in to the probate court, I believe, 
three times to talk with the auditor. He has been called on a number of 
other occasions to substantiate what his claims are, and to give better 
records. He has not done that. For him now to say that the probating 
of this estate has been delayed since November for reasons unknown 
to him is simply absurd. That is all, Your Honor. 

THE COURT: Well, I am of the opinion that sufficient showing 
has been made to warrant, if not to require in the preservation of this 


estate, the granting of the motion and the removal of the executor and 
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the appointment of a successor. 
I shall sign an order accordingly. The successor will be Mr. 
Grimes, whom the beneficiaries have requested be appointed. 


ORDER REMOVING EXECUTOR 

This cause coming before the Court on a hearing upon a Rule 
to Show Cause issued upon the petition of Marie Kennedy, May Mavritte, 
Bessie Jenkins and Rose Rhodes, and upon the motion of the Register 
of Wills, and it appearing to the satisfaction of the Court that Charles 
Patton Henry, the executor of this estate, has failed properly to account 
for the assets of the estate of this decedent, it is, by the Court, this 

26rd day of April 1963, 

Ordered, Adjudged and Decreed, that Charles Patton Henry be, 
and he hereby is removed as executor of the estate of Nancy Williams 
Brown, deceased; that the undertaking heretofore given by him in the 
penalty of $11,000.00 dollars be, and the same is hereby continued in 


full force and effect, and that Joseph A. Grimes, Jr. be, and he hereby 


is appointed administrator de bonis non, cum testamento annexo, pro- 
vided he first files an undertaking in the penal sum of $11,000.00 
dollars, with surety approved by the Court, conditioned for the faithful 
performance of his trust, and it is 

Further Ordered, that the said administrator de bonis non, 
cum testamento annexo, herein appointed, proceed forthwith to recover 
the unadministered balance of the estate of this decedent, and to take 
such action as may be necessary and proper upon the undertaking of 
the said Charles Patten Henry, executor, and upon a recovery of the 
assets to account for them in this cause. 


/s/ David A. Pine 
Judge 
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NOTICE OF APPEAL 
Notice is hereby given thig2érd day of May, 1963, that 
CHARLES PATTON HENRY hereby appeals to the United States 
Court of Appeals for the District of Columbia from the order of 


this Court removing executor entered on the 3rd day of April, 1963. 


/s/ Arthur J. Hilland 
Attorney for 
Charles Patton Henry 
410 Shoreham Building 
Washington 5, D. C. 


Copies mailed to: 


1. Register of Wills for the 
District of Columbia 


2. Joseph A. Grimes, Jr., Esq. 
Attorney for Petitioners 
910 17th Street, N. W. 
Washington 6, D. C. 
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QUESTIONS PRESENTED 


1. Did the Probate Court have power to remove Appellant as 
executor of the estate of Nancy Williams Brown on the basis of the un- 
disputed facts and the exhibits that were before the Court? 


g. Must the proceedings for the removal of an executor include 


a hearing with sworn witnesses when the undisputed facts warrant re- 


moval? 
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Appellant's Unreasonable Delay in Obtaining 
Letters Testamentary Resulted in Waste of 

the Assets of the Estate, the Extent of Which 
Was Not Known Until He Filed His First and 
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The Appellant Was Not Removed as Executor 
Because He Filed a Claim Against the Estate 
But Because He Disposed of Assets Without 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,907 


CHARLES PATTON HENRY, : 
Appellant, 


Vv. 


JOESEPH A. GRIMES, JR., 


Appellee. 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA, HOLDING A PROBATE COURT 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 


Sometime in 1954 the Appellant and Nancy Williams Brown en- 
tered into a contract whereby the Appellant was to act as her attorney-in- 
fact to manage all of her financial affairs. According to the terms of this 
agreement the Appellant obligated himself to render annual accounts to 
Nancy Brown showing income and disbursements, and he also obligated 
himself to invest any surplus money in approved securities and hold that 
money in trust. There is no evidence that such annual accounts were 


ever rendered, and no investments were ever made in approved securities. 
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For performing these services the Appellant was to be paid a fee based 
on 10% of disbursements. Contrary to the statement on Page 2 of Ap- 
pellant's brief, the’ Appellant did pay himself $500.00 of this fee during 
the lifetime of Nancy Brown, $200.00 on August 31, 1954, "on account 

of anticipated fee” and $300.00 on September 27, 1954, "on account of 
agreed fee’. These cancelled checks were filed with the Probate Court 
and are part of the record on this appeal. The Appellant has never 
raised this issue of payment before, and the Appellee assumes his state- 
ment is based on an oversight and that no factual dispute exists regard- 


ing these payments. 


In May, 1955, the Appellant drew a will for Mrs. Brown in which he 
was named the executor. Four and one half years later, in December, 
1959, Mrs. Brown died. The Appellant immediately filed the will in the 
Probate Court, but he did not obtain letters testamentary for nineteen 
more months. His excuse was that he had great difficulty in obtaining 
jurisdiction over the heirs and next of kin. Apparently he made no ef- 
fort to find out who the heirs and next of kin might be when he drafted | 


\ 
the will although Mrs. Brown was quite elderly at the time. The Appel- 


lant finally obtained his letters testamentary by publishing against the 
heirs and next of kin, a step which could have been accomplished within 
two to three months at most after decedent's death. 


In the meantime, the Appellant made a contract in June, 1960, for 
the sale of decedent's house which was the principal asset of the estate. 
Because of the delay in obtaining letters testamentary, this sale was 
not approved by the Probate Court until August, 1961. Settlement for 
this house was completed in October, 1961. From the time of decedent's 
death in December, 1959, until October, 1961, the Appellant paid out 
$790.00 in utility bills on this house plus real estate taxes and insurance, 
despite the fact that the proceeds of sale from the house amounted to 
less than $10,000.00. 
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The Appellant's first account as executor was due onJuly 12, 
1962. He never asked the Probate Court to extend this time and only 
after several warning letters culminating in a letter from the Register 
of Wills threatening his removal, did he file a First and Final Account- 
ing on November 2, 1962. At the same time, he filed a claim in his own 
name for $4,039.20, despite the fact that in his petition for probate he 
stated that the debts of the estate would not exceed $3,000.00. ‘Also for 
the first time the full extent of the payments made for utilities, real es- 
tate taxes, etc., on the house that was sold became known to the Regis- 
ter of Wills and to the beneficiaries. 


The Register of Wills asked the Appellant to substantiate his claim. 
The Appellant filed an attorney-in-fact account of his actions prior to 
decedent's death showing a number of receipts and disbursements, which 
account is now part of the record on this appeal. He also filed cancelled 
checks covering almost all the disbursements. But he filed no cancelled 
checks to substantiate his assertion that he had made loans to the dece- 
dent during her lifetime. Moreover, in this accounting, there was no 
breakdown of the alleged amounts that were advanced to the decedent. 


The item shows up as a footnote on the 25th and last page of this account- 


ing. It reads as follows: 

Note: 

The above amount, $4,039.20 is evidenced by can- 

celled checks drawn for the use and benefit of de- 

cedent by the undersigned. 
More important, Appellant did file six cancelled checks, dated in late 
1954 and early 1955, showing loans made by himself as attorney-in-fact 
to himself as an individual of $3,000.00 which were not indicated any- 
where in the account which he filed with the Probate Court. These loans 
were in addition to the loan of $2,000.00 made from the attorney-in-fact 
checking account, to himself and to Marie Farr, which loan was indicated 
in the account. All of these checks carried the notation "for investment 
at 6%". There is no indication in the account or anywhere else, that any 


interest was ever paid on these notes. 
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The cancelled checks showing disbursements from the attorney- 
in-fact checking account also showed that this checking account was 
still open and active two and a half years after the death of the principal, 
Mrs. Brown. All of this is a matter of record before this court and was 
a matter of record before the Probate Court. 


When the Appellant filed the bank statements and cancelled checks 
drawn on the estate checking account, it was discovered that he had paid 
himself $2,325.00 "on account of attorney's fee and commission", al- 
though he was asking in his account for payment of less than $1,000.00, 
which request constituted the maximum 10% fee that could be paid to him by 
statute. There was no indication in the estate account that was filed to 
show that the Appellant had already made payments to himself against 
or in excess of the amount he claimed for serving as executor. 


The Appellant took and still takes the position that the items filed 
with the Probate Court which are now on file in this Court prove his 
claim. (JA 8-9) On that state of facts the Register of Wills and the 
Appellee, representing several of the beneficiaries of this estate, con- 
cluded that they had no choice left but to ask for the Appellant's removal 
as executor. They respectively filed a motion and a petition for removal. 
(JA 1-7) The Appellant's answers (JA 8-14) admitted many of the alle- 
gations contained in the petition and the motion. A lengthy hearing was 
then held before Judge Pine, during which the Appellant was represented 
by one of the leading members of the District of Columbia Bar. (JA 15- 


34) At the conclusion of the hearing Judge Pine ruled "that sufficient 


showing has been made to warrant, if not to require in the preservation 
of this estate, the granting of the motion and the removal of the execu- 
tor..." (JA 33) The Appellant then filed a timely notice of appeal to 
this Court from the order subsequently signed by Judge Pine (JA 34-35). 


STATEMENT OF POINTS 


1. There were sufficient documents on file and undisputed facts 
on the basis of which the Probate Court was warranted in removing the 
Appellant as executor of the estate of Nancy Williams Brown for dis- 
posing of property of the estate without authorization and for failing to 
account properly to the Probate Court. | 


2. The removal procedure followed in this case by the Probate 


Court was fair and reasonable. 


SUMMARY OF ARGUMENT 


1. The Appellant paid himself sums which the Probate Court did 
not and by statute could not have approved. He also delayed nineteen 
months in obtaining letters testamentary, as a result of which delay 
much of the estate was wasted. These actions constituted an unauthor- 
ized cisposition of the property of this estate within the meaning of Sec- 
tion 18-602 of the D. C. Code. In addition, the Appellant failed to ac- 
count properly to the Probate Court in that he failed to itemize alleged 
loans made to the decedent and filed no cancelled checks to substantiate 
these alleged loans. These actions taken separately met the statutory 
tests for removal, and in combination they clearly warranted the Ap- 
pellant's removal as executor by the Probate Court. | 


2. The removal procedure followed by the Probate Court is both 
time honored and fair. When undisputed facts exist which warrant re- 


moval, an evidentiary hearing need not be part of the removal procedure. 


ARGUMENT 
I. 


THE PROBATE COURT'S REMOVAL OF THE APPELLANT AS EXECUTOR 
OF THE ESTATE OF NANCY WILLIAMS BROWN WAS WARRANTED ON 
THE BASIS OF’ THE UNDISPUTED FACTS AND EXHIBITS BEFORE THAT 
COURT. 

The Probate Court clearly had power to remove the Appellant as 
executor of this estate on the basis of the undisputed facts and exhibits 
before it. The Appellant tries to minimize the effect of his breaches 
of fiduciary duty by considering each separately and by concluding that 
each is "de minimis". It is the Appellee's position that the Appellant's 
actions warrant his removal as executor, even when considered sepa- 
rately, and that the Probate Court not only could but should consider 
all these actions together in determining whether to exercise its dis- 
cretionary power of removal. 

A. The Appellant Diverted Assets from the Estate to 

Himself Without Authorization. 
The Appellant paid himself from the estate $2,325.00 ''on account 


of attorney's fee and commission" without any court authorization and 


despite the fact that the gross estate was less than $10,000. This con- 


stituted an unauthorized disposition of the property of the estate within 
the meaning of Section 18-602 of the District of Columbia Code: 


” 


. If any executor or administrator shall sell, 

pledge, or dispose of any property without such previous 

order, his letters may be revoked . 

In Appellant's answer to the petition for removal he does not deny 
that he advanced himself funds without court authorization but states 
that such advances only amounted to $1,750.00. (JA 10) In the argu- 
ment before Judge Pine, his statement was repeated almost verbatim 
and then his attorney, Mr. Hilland, made the following statement: 


"When I drafted this answer from Mr. Henry, all 
of the vouchers were still in the Register of Wills 
office except check stubs, and I went over those 
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check stubs with Mr. Henry, and the reason we have 
stated $1,750.00 is that that constituted all of the 
check stubs that I could find at that time." 


The Appellant did not and he could not dispute the fact that he had 
filed with the Probate Court cancelled checks in the amount of $2,325.00 
payable to him from the estate ''on account of attorney's fee and com- 
mission". These checks are part of the record on file with this court, 
and the Appellee understands that the Appellant agrees that $2,325.00 
is the correct figure. (JA 16) He could hardly dispute it. These pay- 
ments to himself were made as follows: 

October 24, 1961 $300.00 
June 6, 1962 $250.00 
August 16, 1962 $300.00 
August 31, 1962 $275.00 
October 3, 1962 $325.00 
October 10, 1962 $200.00 


October 18, 1962 $325.00 
November 30, 1962 $350.00 


The phrase "on account of attorney's fee and commission" has a 


clear and precise meaning in probate work. It means the amount pay- 
able to a person who serves both as executor or administrator and as 
attorney for an estate. The Appellant is no novice in probate work and 
he obviously is quite familiar with the meaning of this phrase. Nonethe- 
less he makes the argument that he also intended this phrase to encom- 
pass his claim for a commission under the attorney-in-fact agreement 
for services prior to decedent's death. One can hardly be blamed for 
suspecting that this argument is simply a post facto rationalization, 

but let us assume for a moment that the Appellant did mean this phrase 
to include commissions based on the attorney-in-fact agreement. 


According to the Appellant's figures, he was entitled to something 
under $1,700.00 for his services as attorney-in-fact and for somewhat 
less than $1,000.00 for his services as executor and attorney for the 
estate. This amounts to slightly less than $2,700.00. Cancelled checks 
filed by the Appellant with the Probate Court and now on file before this 
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court as part of the record in this case show that in August and Septem- 
ber of 1954 the Appellant paid himself $500.00 on account of the fee to 


be earned by him for acting as attorney-in-fact ($200.00 on August 31 


"on account of anticipated fee" and $300.00 on September 27 "on ac- 
count of agreed fee"). Thus, even accepting the Appellant's figures 

on the amount of commission to which he is entitled for serving as 
attorney-in-fact, ‘we find that he would still be owed somewhat less than 
$1,200.00. Adding the maximum allowable executor's fee to this amount 
we would find that he would be claiming somewhat less than $2,200.00. 
Since he paid himself $2,325.00, it is clear that he has overpaid himself, 
even accepting his figures and his version of the meaning of "attorney's 


fee and commission". 


In arguing that these unauthorized payments to himself do not as 
a matter of law warrant his removal, the Appellant places primary re- 
liance on this court's decision in Doherty v. Stoner, 83 U.S. App. D.C. 
365, 169 F.2d 965 (1948). This case, however, is readily and obviously 
distinguishable. In the first place, the will in that estate directed that 
the executor "be allowed the maximum compensation permitted by law". 
The Court then stated that this direction "nullified the court's statutory 
discretion as to the amount of his commission." (At 965-6). The Court 
went on to say at 967: 


"In most cases, at the termination of his services, 
the executor’s commission is fixed by the court 
within the statutory range. Until that has been done, 
the amount of compensation which the executor will 
receive is undetermined. Moreover, death or dis- 
ability may prevent an executor from completing 
the administration of his trust. As a general rule, 
therefore, it is unsafe to permit advances on com- 
missions before the services are terminated. 


"In this case, however, it was certain, because of 
the size of the inventory and the provision of the 
Will fixing his compensation at 10% thereof, that 
the executor would ultimately be entitled to com- 
missions largely in excess of the sums aggregating 
$20,102.50 which he withdrew prematurely.” 
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The executor in that case was therefore assured of receiving the 
statutory maximum amount of 10% from the estate, and he withdrew 
less than that amount. In this case, there was no such provision in 
the will of Mrs. Brown. The Appellant might receive slightly less than 
$1,000.00 for his services as executor and attorney for this estate; on 
the other hand, he might receive slightly less than $100.00. Secondly, 
the money paid by the executor in the Doherty case to himself was within 
the statutory amount which he could legally receive. Even accepting the 
Appellant's definition of "attorney's fee and commission", he paid him- 
self more than the maximum he could legally receive for his services, 


including those rendered prior to decedent's death. 


Thirdly, and perhaps most important, the executor in the Doherty 
case paid himself only for the compensation to which he would be en- 
titled for serving as executor of the estate. As is well known, this com- 
pensation has priority over all other debts of the estate. Mersch, D.C. 
Probate Practice, § 161. Accepting the Appellant's version of the pur- 
pose of the payments made to himself from the estate, we find that the 
larger part of it was paid to him for his services as attorney-in-fact 
prior to the death of Mrs. Brown. This claim, however, is a general 
debt claim against the estate and is not entitled to priority over other 
debts. This factor did not exist in the Doherty case, and this unauthorized 
preference in debt payment to himself by the Appellant could quite ob- 
viously result in damage to the other creditors if new and unexpected 
claims were made against the estate. Clearly, this Court's rationale 
in the Doherty case — that the executor'’s payments to himself were 


harmless because of the priority of his claim — does not apply to the 


case at bar. 

Finally, these disbursements were not reported anywhere in the 
final accounting filed by the Appellant but were discovered only when he 
was asked to file cancelled checks and bank statements to support his 


claim for $4,039.20. Moreover, he made three payments to himself 
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totaling $850.00 during the month of October, 1962, just prior to the 
filing of the First and Final Account on November 2, and an additional 
payment of $350.00:'on November 30, 1962, after the account had been 
filed with the Probate Court. The Appellant designated his account a 
First and Final Account. Therefore, he cannot argue the justification 
for early payments! of executor’s fees set forth in Maloney v. Foundry 
Methodist Episcopal Church et al., 139 F.2d 388, 389 (1943), where the 
court stated that the Probate Court could authorize early payment of an 
executor’s compensation where "unavoidable delay in final settlement 
will cause an unreasonable hardship on the executor if payment of his 
commission is postponed". The filing of a First and Final Account in- 
dicates that the executor contemplates speedy conclusion and winding 
up of the estate. On the other hand, if the Appellant did foresee a delay 
in approval of his account, he should have known that such delay would 
be caused only by the questioning of his actions as executor. Under such 
circumstances, it would be a gross breach of fiduciary duty for any ex- 


ecutor to pay himself. 


In conclusion, the Appellee again wishes to emphasize the fact that 
the Doherty and Maloney cases were referring only to the compensation 


to be paid to the executor for his services to the estate, in this case 


somewhere between $100.00 and $1,000.00. These cases simply do not 
stand for the proposition that an executor can pay himself as a general 
creditor or on account of still contingent executor's fees without risking 
his removal by the Probate Court. Such payment constitutes an unauthor- 
ized disposition of the assets of an estate which could result in serious 
detriment to creditors and beneficiaries, and the Probate Court clearly 
has the statutory power to remove an executor for such conduct. 

B. The Appellant has Failed to Account Properly to the 

Probate Court. 
The Appellant filed papers with the Probate Court purporting to be 


accountings, but these so-called accountings were never completed in a 
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satisfactory manner despite numerous requests by the Register of Wills. 
Since no proper accounting had been filed at the time of Appellant's re- 
moval, he was subject to removal under Rule 46(b). The fact that the 
Register of Wills did not act in November to remove the Appellant as 
executor cannot be used by the Appellant as a defense to the petition 
and motion for removal made the following April. Certainly, giving 
the Appellant several months to correct the obvious errors and omis- 
sions in his account could not be used against the Register of Wills to 
argue that the latter had not promptly informed the Court, especially 
Since in this case no proper accounting has ever been filed. Such a 
construction would not make sense, because it would force the Regis- 
ter of Wills to choose between immediate removal and waiver of any 
right to petition for removal if he should decide to give an executor 
additional time to correct his account. 


Moreover, these extensions of time were given for the benefit of 
the Appellant, as executor, in order to give him an opportunity to make 
the necessary corrections in his accounting. It is difficult to understand 
why such extensions should estop the Register of Wills from later pro- 
ceeding under Rule 46(b) since the traditional rationale of the doctrine 
of estoppel is that the other party has been hurt by the earlier failure 
to act. Giving the Appellant additional time to correct his account and 


to explain the questions raised by the Register of Wills could hardly be 


found to have prejudiced the Appellant in any way. 


What were these inadequacies and "irregularities" in the Appel- 
lant's accounts as filed? 


1. The Appellant claims that he made advances to decedent 0 
$2,345.65 during her lifetime. He has filed no cancelled checks to sub- 


Stantiate this assertion, and the only indication in his account that such 
advances were made is a cryptic footnote on the last page (Page 25) of 


the attorney-in-fact account. Certainly the Register of Wills ‘was justi- 
fied in asking for further substantiation of this claim, and for an 
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itemization of these alleged advances, but the Appellant has taken and 
still takes the position that he stands on this account as filed. 


"He further says that he accompanied his said first 
and final account with a detailed and itemized ac- 


count of each and all of his receipts and disburse- 
ments for and on behalf of the decedent during her 


lifetime, commencing August 22, 1954, and continu- 
ing to and including November 30, 1959, three days 
before the decedent's death. He further says that 

he accompanied this statement of account with each 
and all of the supporting vouchers, consisting of bank 
deposits, cancelled checks, check stubs, and bank 
statements." (Emphasisadded.) Answer to Petition 
for Removal of Executor. (JA 9) 

2. The Appellant borrowed $5,000.00 from the attorney-in-fact 
account at 6% interest, but only the $2,000.00 loan to himself and Marie 
Farr, jointly, was indicated in the account. The other loans of $3,000.00 
were nowhere indicated in the account, and were discovered only when 
the Appellant was required to file cancelled checks to substantiate his 
claim. Moreover, even the Appellant has at no time asserted that he 
paid interest on any of this money that he borrowed, with the exception 


of $176.56 on the joint loan of $2,000.00 to himself and Marie Farr. 


3. In the attorney-in-fact account, the Appellant admits receiving 
$1,000.00 as a deposit in August of 1954, on the sale of a house for Mrs. 
Brown. This amount was never deposited in the attorney-in-fact check- 
ing account and the Appellant has never explained what happened to it. 
He was made aware of this "irregularity" after his account was filed 


and again in the motion for removal filed by the Register of Wills (JA 3); 


yet he has never deigned to explain this item either in written submis- 
sions to the Probate Court or to this court or in the oral argument be- 
fore Judge Pine. 


4. The Appellant failed to list in his final account an uncollected 
judgment in the amount of $171.00, although this item was included in 
his inventory or money and debts due decedent. He also claimed 
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disbursement credit from the attorney-in-fact account for several ob- 
viously voided checks. Moreover, the Appellant kept the attorney-in- 
fact checking account open and active for several years after decedent's 
death, and even the majority of disbursements shown on the estate ac- 
count were in fact paid out of the attorney-in-fact checking account. 
Perhaps these last few "irregularities" are "de minimis" considered 
separately, but they must be looked at not separately but in the context 
of all the other inadequacies in the Appellant's two accounts since one 
of the allegations made against the Appellant is that he has failed to 
account properly to the Probate Court. 


It is clear (1) that these "irregularities" were not unspecified but 
were made quite well known to the Appellant (JA 2-6), (2) that these 
"irregularities" are serious either considered singly or in combina- 
tion, (3) that, the Appellant was fully advised of these "irregularities" 
in the petition and motion for his removal and prior to that time, and 
(4) that he refused to explain the "irregularities" in any adequate man- 
ner or to further substantiate the claim which he filed against the estate. 


An impasse had been reached, as is amply demonstrated by the remarks 


of the Appellant's attorney at the oral hearing: 


"The delay that has occurred since the account was 
filed has not been due to any neglect or failure on | 
the part of Mr. Henry. He has filed supporting 

vouchers for all the items of receipt and disburse- 
ment in the account. 


"The delay since November 2, 1962, has occurred 

in the Register of Wills office for reasons which 

are unknown to Mr. Henry, although I think there 

is normally a lag in auditing accounts in that office 

of one or two months." (Emphasis added.) (JA 25) 

The issue is clear — is this failure to explain and substantiate 

questioned items a failure to account properly? In light of the obviously 
inadequate nature of the accounts that were filed, the failure to record 


loans to himself and payments "on account of attorney's fee and 
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commission", and the complete absence of any cancelled checks or any 
itemized statement of alleged loans made to the decedent, it is obvious 


that "a proper .. . account [was] not filed within the prescribed time”, 


and in fact has never been filed at all. Removal under Rule 46(b) not 
only could but should follow as a matter of proper Probate Court ad- 
ministration. 

C. Appellant's Unreasonable Delay in Obtaining Letters 

Testamentary Resulted in Waste of the Assets of the 
Estate, the Extent of Which Was Not Known Until He 
Filed his First and Final Accounting. 

The Appellant argued in his opposition to the petition for removal 
and in the oral argument before Judge Pine, that his nineteen month de- 
lay in obtaining letters testamentary was caused by his great difficulty 
in obtaining the names and addresses of the heirs and next of kin of the 
decedent. He made this argument despite the fact that he had drawn 
decedent's will four and a half years prior to her death at a time when 
she had attained 'a very advanced age, He might have anticipated her 
early death, and it might be expected under those circumstances that 
at the time he drafted the will he would have found out from Mrs. Brown 
the names of her closest relatives. 


If, however, an executor has failed to take such precautions and 
does not have ready access to this information, the accepted procedure 
is for him to publish against the heirs and next of kin to obtain jurisdic- 
tion over them. The Appellant eventually did this but not before an ex- 
traordinary period of time had passed. Publication could have been ac- 
complished immediately after decedent's death and letters testamentary 
could have been issued within at most two to three months. The extent 
of the delay quite obviously was undisputed as was the fact that jurisdic- 
tion was ultimately obtained by publication. Given these facts it was 
certainly well within the discretion of the Probate Court to conclude 
that the Appellant's excuses did not adequately explain the extraordi- 
nary delay of nineteen months in obtaining letters testamentary. 
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Appellant, however, takes the position that even if the delay in ob- 


taining letters was unreasonable, it was indistinguishable from the de- 
lay in selling the house. From this position he leaps to the conclusion 
that failure to object to the grant of letters testamentary precludes the 
Register of Wills and the beneficiaries from raising the issue of waste 
at a later time. This conclusion simply cannot follow, because the cru- 
cial fact is that the extent of the waste was not known to the Register of 
Wills and to the beneficiaries until the Appellant filed his First and 
Final Account in this estate on November 2, 1962. That waste resulting 
from the delay and not the delay itself was the crucial fact in the Court's 
mind is brought out on Page 5 of the transcript of the oral hearing. (JA 
17) 


THE COURT: Where was the waste, now? 

MR. GRIMES: I am getting to that, Your Honor. 

THE COURT: Excuse me. Delay alone does not 
necessarily mean waste. 

The Appellant goes on to argue that whether or not he should have 
had a caretaker live in the house would at most be an error in judgment 
and for that he cannot be removed as executor. The question, however, 
is not whether it would have been better in these circumstances to have 
a caretaker or not. That would be the question if the delay in obtaining 
letters testamentary and in effectuating the sale had been unavoidable. 
The point is that in this case the delay was avoidable, and to delay under 
circumstances where the executor is faced with the choice of paying 
large utility bills or leaving the house open to vandals was unreason- 
able. Given the reasons advanced by the Appellant for his delay in ob- 
taining letters testamentary and the obvious consequence of that delay — 
high utility bills or leaving the house open to vandalism — one could 
fairly conclude that the Appellant's delay was unreasonable and that a 
substantial wastage of the assets of this estate resulted from such delay. 


16 


The Appellant made these payments for utility bills out of prop- 
erty that properly belonged to the estate without authorization from 
the Probate Court. His actions thus violated Section 18-602 of the 
D. C. Code, which gives the Probate Court power to remove an execu- 
tor for such violations. 

D. The Appellant Was Not Removed as Executor Because 

He Filed a Claim Against the Estate but Because He 
Disposed of Assets Without Authorization and Failed 
to Account Properly to the Probate Court. 

It is evident that the Appellant was not removed as executor of 
this estate because he filed a “questionable” claim against the estate. 


That is why it was not necessary that there be agreement that the Ap- 


pellant overstated his claim. It is also evident that the Appellant was 
not removed as executor because of an argument over the extent of his 
commissions for serving as attorney-in-fact for the decedent. He was 
removed because he disposed of property of the estate without authori- 
zation within the meaning of Section 18-602 of the D. C. Code and be- 
cause he failed to file a proper accounting within the meaning of Rule 
46(b) of the Rules of the U. S. District Court of the District of Columbia. 


Moreover, the Appellant was removed as executor not to punish 
him but in the words of Judge Pine for "'the preservation of this estate”. 
(JA 33) Judge Pine found that curative action was necessary, and on the 
admitted facts and exhibits before him he certainly was acting well 
within his discretion in so finding and in concluding on the basis of 


this finding that he should order the Appellant’s removal as executor. 
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I. 
THE REMOVAL PROCEDURE FOLLOWED BY THE PROBATE COURT 
WAS FAIR AND REASONABLE. 

Finally, the Appellant complains that he has not been ae a fair 
hearing. This argument is patently without merit. The Probate Court 
procedure for the removal of an executor calls for a petition alleging 
grounds for removal. Mersch, D. C. Probate Practice, § 1111. The 
executor is given time to answer, and an oral hearing follows. Mersch, 
D. C. Probate Practice, § 1091. That is what happened in this case. 
The Register of Wills and the Appellee made specific allegations in 
their motion and petition for removal, and the Appellant answered both. 
The fact that the Appellant's answer was sworn is irrelevant since both 
the Register of Wills and the Appellee were willing to rely on the Appel- 
lant's exhibits and his version of the facts. The only issue before the 
Probate Court was the conclusion to be drawn from these facts, includ- 


ing the exhibits, and that obviously cannot be sworn to. 


The Appellant never makes it entirely clear what the vaine of an 
"evidentiary" hearing would be. Given the grounds for his removal, it 
is evident that in any such hearing the Appellant would be the only wit- 
ness. Since the Appellee has been content to rely on the Appellant's 
own exhibits and his version of the facts, though not the conclusions 
to be drawn from such facts, there would be no need even to cross ex- 
amine the Appellant under oath, and therefore nothing would be gained 
by having an evidentiary hearing. | 


The Appellant ignores this crucial point and instead proceeds to 


argue a great many irrelevant factors. For example, the Appellant 
states that there is nothing to indicate that Judge Pine examined either 
the accounts or the cancelled checks, but on the other hand, there is 
nothing to indicate that he did not examine them. They were available 
to the court, and review of the court’s decision must proceed on the 
assumption that these items were open to his consideration. 'The 
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Appellant also makes a big point of the potential claim that was men- 
tioned parenthetically at the end of the Appellee's argument before Judge 
Pine despite the cautionary statement made by the Appellee that the 
validity of this claim was unclear. In the context of the oral hearing it 
is obvious that this item was of little importance, and the Appellant's 
apparent purpose in stressing this point so much is to becloud the fact 
that Judge Pine had solid grounds for removing him as executor. 


Moreover, we are not talking about admissible evidence. The only 
question in issue is whether on the undisputed facts the Appellant's re- 
moval as executor was warranted. At the end of the hearing the court 
made a finding to the effect that removal was warranted if not required 
for the preservation of this estate, and on the undisputed facts before 
the court, Judge Pine was clearly acting within his discretion in so find- 
ing. 


The Appellant places primary reliance on Brosnan v. Brosnan, 


53 App. D.C. 149, 289 F. 547 (1923), but the Brosnan case does not sup- 
port the Appellant's position. In that case the petitioner alleged con- 


cealment of assets and the administrator denied the allegation. In short, 
the allegation remained an allegation. The lower court removed the ad- 
ministrator because of the existence of the controversy, and the Court 
of Appeals reversed on the ground that the mere existence of a contro- 
versy is not a sufficient basis for removal. That is all the Brosnan case 
held. 


In this case, however, the Appellant admitted the unauthorized dis- 
position of assets to himself. Moreover, he took the position that the so- 
called accountings and cancelled checks which he filed constituted a 
proper accounting and adequately substantiated his claim. Taking this 
position raised a question of law, and no evidentiary hearing was re- 


quired before a court could rule on this question. 


Furthermore, this procedure for removal of an executor does not 


raise a due process question. An executor is an officer of the court 
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with a duty to administer an estate for the benefit of creditors and bene- 


ficiaries of the estate. This fact, which should be self-evident to any 
lawyer, is impliedly expressed in recently amended local Civil Rule 
22(c) of the U. S. District Court. 
"(C) EXPENDITURES, IRREGULARITY OR 
DEFAULT: AUDITOR TO REPORT. 


All expenditures from an estate by a fiduciary, except 
those provided by statute and court costs, shall be made 
only upon prior authorization of the Court. Failure of a 
fiduciary to obtain prior Court authority for expendi- 
tures, other than those provided by statute and court 
costs, shall constitute an irregularity in the administra- 


tion of the estate and such expenditures shall be disal- 
Sah an ee re 
“exeopt- forcoed-eause-shown.. 


~wchenever in any case 
there comes to the Auditor’s attention an apparent ir- 
regularity or default in administration a trast estate 
or an insufficiency in the amount or security of an under- 


taking he shall immediately advise the Motions Judge 


thereof, who, upon a summary hearing, shall remove 
the fiduciary and appoint a successor, unless for good 


cause shown the irregularity or default in administra- 
tion or the insufficiency in the amount or security ‘of 
an undertaking is deemed excusable. The Court may 


also take such further summary action as to the Court 
may seem fit. “a (Gmphasisaddeds 
Although the Probate Court has its own rules, Rule 22 (c) demon- 

strates unambiguously what the federal court judges in the District of 
Columbia consider to be the true role of a fiduciary responsible to the 
Court. The fiduciary is acting as an officer of the court and the burden 
is quite clearly placed on him to show good cause for any unauthorized 
actions. In short, Rule 22(c) makes it clear that the purpose of granting 
letters testamentary is not to give an executor an enviable position from 
which to derive a fat fee to which he has from that moment on an inalien- 
able right. 


To sum up, normal procedure was followed in the Appellant's re- 
moval as executor, and on the basis of the undisputed facts and exhibits 


filed by the Appellant, the Probate Court had power to remove him 
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without further resort to what the Appellant refers to as an "evidentiary 


hearing." In light of the seriousness of the Appellant's breaches of fi- 
duciary duty and the proper role of an executor in the administration 
of estates, it is clear beyond any doubt that the Probate Court was act- 


ing well within the limits of its discretion in removing the Appellant as 
executor of this estate. 


CONCLUSION 


For the reasons stated above, the order of the Probate Court re- 


moving the Appellant as executor of the estate of Nancy Williams Brown, 
deceased, should be affirmed. 


Respectfully submitted, 
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